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INTRODUCTION

In his April 25, 2007 State of the Judiciary speech, the late Chief Justice Thomas
J. Moyer spoke of the concern all Ohio citizens share regarding the economic realities
challenging the state’s job creators. Chief Justice Moyer explained that when making
decisions to locate or remain in Ohio, employers assess a number of criteria, including
the prospect of costly and time-consuming civil litigation arising from commercial
transactions.

As Chief Justice Moyer noted, a number of states have responded to this reality
by establishing business or complex commercial dockets in courts of general jurisdiction.
These dockets are focused on litigation between businesses, acknowledge the fact that
most business-to-business litigation is different from other litigation, and often benefit
from advanced case management techniques and judges with business law experience. As
a result of this focus, the efficient resolution of commercial cases is promoted, fewer
court resources are required, the administration of justice is enhanced, and ultimately the
state’s business climate is improved.

With this in mind, Chief Justice Moyer created the Supreme Court Task Force on
Commercial Dockets, charging it with assessing the best method of establishing
commercial civil litigation dockets in Ohio’s courts of common pleas. To this end, the
Task Force was directed to develop, oversee, and evaluate a pilot project implementing
commercial civil litigation dockets in select courts of common pleas.

The Task Force began its work in June of 2007. On March 10, 2008, the Task
Force submitted an interim report summarizing the Task Force’s work to that point in
time (see Appendix A). The report also presented a proposed set of Temporary Rules of
Superintendence for Courts of Ohio designed to establish the framework for the
commercial docket pilot project. Following the Supreme Court’s adoption of the
temporary rules later that year, the courts of common pleas in Cuyahoga, Franklin,
Hamilton, and Lucas Counties agreed to serve and were designated by Chief Justice
Movyer as the pilot project courts." Commercial dockets in all four counties were in
operation by the beginning of March of 20009.

On March 14, 2011, the Task Force submitted a second interim report (see
Appendix B). With two years experience with the commercial docket pilot project, this
second report communicated the results from surveys conducted of each of the eight
commercial docket judges and many of the lawyers involved in commercial docket
litigation (see Appendix C). The second report noted the great success of the pilot project
at that point in time, but also revealed the biggest challenge to each of the commercial
dockets — the burden the docket places on the commercial docket judges.

! The Task Force extended an invitation to the Montgomery County Court of Common Pleas;

however the court declined to participate.
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The Task Force now submits its final report and recommendations to the Supreme
Court. The 27 recommendations outlined in the report set forth a proposed framework for
the permanent establishment of commercial dockets in Ohio’s courts of common pleas
and the rationale for each recommendation.
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REPORT & RECOMMENDATIONS

l. PERMANENT ESTABLISHMENT OF COMMERCIAL DOCKETS
Introduction:

With the approaching completion of the commercial docket pilot project, the initial
question to be addressed is whether commercial dockets should be permanently established in
Ohio. If so, the subsequent question is whether commercial dockets should be expanded beyond
the four current pilot project courts of common pleas. Finally, under what conditions should the
commercial dockets be expanded?

Recommendation 1:
The Task Force recommends the permanent establishment of commercial dockets.
Discussion:

The Task Force strongly recommends the permanent establishment of commercial
dockets. During the pilot project period, the four pilot project commercial dockets have heard
significant cases and achieved a number of successes. For example, one commercial docket case
in Columbus expedited the creation of a new, publicly traded real estate investment trust that has
been estimated to be worth a half billion dollars. In Toledo, the commercial docket worked
through a receivership and related litigation involving the local landmark Tony Packo’s
restaurant chain, made popular through the 1970s television program M*A*S*H.

Cases such as these indicate the permanent establishment of commercial dockets will
result in many benefits to the citizens of Ohio, the bench, and the bar and will ultimately make
Ohio a jurisdiction that is more favorable to business. Specifically, permanent establishment
would do each of the following:

» Provide the commercial docket judges with more concentrated experience in handling
business disputes;

* Increase the number of published commercial litigation decisions, thus providing
more guidance to businesses and their legal advisers;

» Promote predictable outcomes, which are important to business decision makers;
» Contribute to greater efficiency in the court system;

» Lessen delays in the court system.
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These benefits are important to all businesses. However, it should be noted that they are
especially significant for enterprises where there is less margin for error — i.e., smaller
businesses, which are extremely important to the overall economic well-being of Ohio.

Additionally, since the mid-1990s, a growing number of states have implemented some
manner of commercial docket program, business court, or specialized docket for complex cases.
Based on information from the University of Maryland School of Law, the following states have
such programs today: Alabama, Arizona, California, Colorado, Connecticut, Delaware, Florida,
Georgia, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Nevada,
New Hampshire, New Jersey, New York, North Carolina, Oregon, Pennsylvania, Rhode Island,
South Carolina, West Virginia, Wisconsin, and Virginia.? This trend and the need for Ohio to
remain competitive with other states provide further support for the permanent establishment of
the commercial dockets.

Finally, it is important to acknowledge that the commercial docket concept has gained
high levels of approval from the legal community. As previously mentioned, as part of the pilot
project evaluation, the Task Force conducted a survey of the pilot project commercial docket
judges and those attorneys who have been involved with the commercial docket litigation.
Although the survey results indicated areas in which the commercial dockets could be improved,
the responses showed wide support for the docket.

Recommendation 2:

The Task Force recommends the option of establishing a commercial docket be
available to any court of common pleas that (1) has six or more general division judges or
(2) is located in a county that has a population of 300,000 or more according to the latest
federal decennial census.

Discussion:

Having addressed the question of permanent establishment of commercial dockets, the
subsequent question is which courts of common pleas should be eligible to establish the docket.
The four pilot project courts in Cuyahoga, Franklin, Hamilton, and Lucas Counties were selected
to participate because the existing volume of commercial litigation in those jurisdictions was
significant enough to support the pilot project and provide the necessary statistical feedback.
Because the commercial docket concept has already proven to work in those courts, the Task
Force strongly recommends the commercial docket be permanently established in each (see
Recommendation 26 for the process by which this should occur).

www.law.umaryland.edu/academics/journals/jbtl/bus_tech_res.html
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Furthermore, the Task Force believes the benefits of the commercial docket are such that
the option to establish the docket should be extended to other courts of common pleas. However,
for the goals and benefits of the commercial docket to be realized, a significant volume of
commercial litigation must be handled by each commercial docket judge. Additionally, the court
must consist of enough general division judges to allow for the concentration of commercial
litigation with two or more commercial docket judges.

For these reasons, the Task Force recommends only courts of common pleas in larger
counties — i.e., a court with six or more general division judges or a court located in a county
with a population of 300,000 or more according to the latest decennial census — be eligible to
establish a commercial docket. In addition to the four original pilot project courts, this would
currently allow the courts of common pleas in Butler, Lorain, Montgomery, Stark, and Summit
Counties to establish a commercial docket, with other courts potentially becoming eligible over
time.

Recommendation 3:

The Task Force recommends voluntary participation by a court of common pleas
and the commercial docket judges.

Discussion:

Under the commercial docket pilot project, the participation of each court of common
pleas and judge was entirely voluntary. The Task Force believes this voluntary participation,
patterned on the voluntary nature of existing specialized and dedicated docket programs in
Ohio’s courts, greatly contributed to the success of the pilot project, just as it has to the success
of specialized and dedicated dockets. Voluntary participation helps ensure the participating
courts and judges are interested in and committed to the commercial docket. Thus, the Task
Force recommends this voluntary element be part of any permanently established commercial
docket program.
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1. COMMISSION ON COMMERCIAL DOCKETS

Introduction:

The establishment and day-to-day operation of a commercial docket is primarily the
concern of the local court of common pleas. However, as will be seen in this report’s other
recommendations, the Task Force believes there is a need for a minimum degree of centralized
oversight of the commercial dockets. As a result, one of the primary questions is whether some
manner of a centralized advisory body should be created.

Recommendation 4:

The Task Force recommends the creation of the Supreme Court Commission on
Commercial Dockets. Membership should consist of individuals involved with the judicial
system or experienced in business litigation. There should be broad diversity in the
membership, similar to that of the Task Force.

Discussion:

The Task Force considers state-wide oversight to be important to the effective
implementation and operation of commercial dockets. Therefore, it recommends that a
commission be created to fill this role. To this end, the Task Force recommends the creation of
the Supreme Court Commission on Commercial Dockets, to be charged with the duties and
functions outlined in this report.

One initial concern is the composition of the commission. It is important the commission
consist of a variety of stakeholders so that diverse points of view may be offered and considered.
To this end, membership should reflect not only the gender, racial, ethnic, and geographic
diversity of the state, but also include each of the following:

« Transaction and other business attorneys;

« Business and commercial litigators who represent small and large businesses as both
plaintiffs and defendants;

« Anindividual representing each court with a commercial docket;

» At least one commercial docket judge from one of the courts with a commercial
docket;

« A current or former administrative judge from one of the courts with a commercial
docket;

» A court administrator from one of the courts with a commercial docket.
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Il. COMMERCIAL DOCKET JUDGES
Introduction:

The linchpin to the commercial docket concept is the commercial docket judge. As noted,
the commercial docket concentrates commercial cases in the hands of a limited number of
commercial docket judges in order to give these judges (1) more experience with the
management of commercial cases, (2) greater familiarity with business terminology, contractual
conventions, and the relevant principles of law, and (3) a better understanding of the business
context for commercial disputes, including business practices and structures in common use.
This concentration contributes to a more consistent and efficient approach to commercial cases.
In turn, the central role of the commercial docket judge makes the ultimate success of any
commercial docket greatly dependent upon the quality and dedication of the judges selected to
participate.

The Task Force notes this is one of the reasons for the success of the pilot project — the
high quality of the participating pilot project commercial docket judges. Because the Task Force
understands the success of a commercial docket will ultimately depend upon the efforts of the
participating judges, it believes a permanently established commercial docket program should
include procedures to ensure the quality and dedication of those judges. With this in mind, the
Task Force makes the following recommendations.

Recommendation 5:

The Task Force recommends each commercial docket have at least two commercial
docket judges.

Discussion:

Based upon the experiences of the pilot project commercial docket judges, the Task Force
has concluded that each commercial docket should have, at a minimum, two commercial docket
judges. Having multiple judges helps avoid forum shopping by the parties and minimizes the
impact of recusals. Additionally, multiple judges are necessary to handle the volume of cases in
an efficient manner.

Finally, although two commercial docket judges is the recommended minimum, the
volume of cases or other circumstances for a specific court with a commercial docket may
warrant the appointment of additional judges (see Recommendation 21). Thus, provision should
be made to allow for expansion as needed.
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Recommendation 6:

The Task Force recommends the Chief Justice designate the commercial docket
judges and set the number of judges for each court, based upon the recommendation of the
Commission on Commercial Dockets.

Discussion:

As previously noted, the decision to establish a commercial docket and its day-to-day
operation are primarily the concern of each local court of common pleas. As a result, there is a
strong element of local control with regard to the commercial docket. However, because the
ultimate success of the commercial docket is highly dependent upon the quality of the
commercial docket judges, the Task Force believes there is a need for central oversight in the
selection of the judges.

To this end, the Task Force recommends the Chief Justice be given the authority to
designate the commercial docket judges for each court with a commercial docket from the pool
of volunteers from the court as well as to set the number of judges for each court. To assist the
Chief Justice in this responsibility, the Task Force suggests the Commission on Commercial
Dockets vet and recommend to the Chief Justice candidates for appointment and the number of
judges for each court. The Task Force believes this centralized approach will help ensure the
quality of the judges designated and the state-wide consistency of the selection criteria.

Recommendation 7:

The Task Force recommends that if a vacancy occurs in the position of commercial
docket judge, leaving a commercial docket with only one judge, and there are no other
sitting judges of the court willing to serve on the docket, the court should no longer be
eligible to add cases to its commercial docket absent the temporary assignment by the Chief
Justice of a retired, current, or sitting former commercial judge or a non-commercial
docket judge who has participated in commercial docket training or possesses business-
litigation or other similar experience to serve as a second commercial docket judge.

Discussion:

As noted in Recommendation 5, the caseload of the commercial docket necessitates a
minimum of two commercial docket judges. If a commercial docket has only one commercial
docket judge, even temporarily, the judge would be overburdened to the detriment of the
commercial docket. In the event of a vacancy, another judge of the court should be designated as
a commercial docket judge or the Chief Justice should temporarily assign to the commercial
docket a retired, current, or sitting former commercial docket judge or a non-commercial docket
judge who has participated in commercial docket training or has business-litigation or other
similar experience (see Recommendations 19 and 20).

10
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However, if these solutions are not available, the Task Force believes the commercial
docket for that court should be terminated in an orderly manner. The first step would be for the
court to cease making case assignments to the commercial docket. Cases currently assigned to
the remaining commercial docket judge would remain with the judge until final disposition.
Following the disposition of all pending commercial docket cases, the commercial docket for
that court would cease to exist. The commercial docket could be re-established in the court at a
future date.

11
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IV. TRAINING
Introduction:

Because of the specialized nature of the commercial docket, a principal question is
whether the commercial docket judges should participate to some degree in business law-related
educational programs. Additionally, there is the question of whether it would be beneficial to
extend these educational opportunities to non-commercial docket judges.

Recommendation 8:

The Task Force recommends the Supreme Court Judicial College continue
providing training for all newly appointed commercial docket judges.

Discussion:

Under the pilot project, the Supreme Court Judicial College, with the assistance of the
Task Force, provided training focusing on specific provisions of Ohio law and the needs of
newly appointed pilot project commercial docket judges. The Task Force believes this training
has proven helpful to the commercial docket judges and recommends that it continue to be
provided by the Judicial College, in collaboration with the Commission on Commercial Dockets,
for all newly appointed commercial docket judges.

Recommendation 9:

The Task Force recommends commercial docket judges meet some level of ongoing
post-appointment educational requirements. Additionally, commercial docket judges
should be afforded the opportunity to participate in business law-related educational
programs as part of their ongoing continuing judicial educational requirements.

Discussion:

The Task Force recommends commercial docket judges complete at least twelve hours of
post-appointment educational requirements every two years. Additionally, the commercial
docket judges should be afforded the opportunity to participate in business law-related
educational programs as part of their normal continuing judicial education requirements under
Rule IV of the Rules of the Government of the Judiciary of Ohio. This would provide the
commercial docket judges with ongoing exposure to business law training while simultaneously
allowing them to satisfy part of their general continuing judicial education requirements.

12
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Recommendation 10:

The Task Force recommends the Commission on Commercial Dockets be required
to notify commercial docket judges of any available or required business law-related
educational programs.

Discussion:

As noted in the Recommendation 9, it is important for the commercial docket judges to
participate in business law-related educational programs. There are, at any given time, a number
of current educational opportunities in which commercial docket judges could participate. To
assist commercial docket judges in identifying these opportunities, the Task Force recommends
the Commission on Commercial Dockets be charged with notifying the judges of available or
required business law-related educational programs as well as any other programs that may
benefit the judges.

Recommendation 11:

The Task Force recommends non-commercial docket judges be encouraged to
attend commercial docket judge training courses.

Discussion:

The Task Force recommends non-commercial docket judges be encouraged to attend the
commercial docket training opportunities outlined in Recommendations 8 through 10. First, as
set forth in further detail in Recommendation 20, this will create a pool of sitting non-
commercial docket judges who are potentially eligible for temporary assignment to a commercial
docket.

Second, the courts of common pleas in many smaller counties located near larger
metropolitan areas are experiencing an increase in their commercial litigation as a result of their
proximity to the business community in the larger county. These smaller counties generally do
not have the number of sitting general division court of common pleas judges to warrant the
establishment of a commercial docket. However, the courts in these smaller counties could
nevertheless benefit from their judges receiving training in commercial litigation.

13
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V. SCOPE OF THE COMMERCIAL DOCKET
Introduction:

A primary consideration that impacts the very nature of the commercial docket is the
scope of cases assigned to it. The initial concept implemented under the pilot project focused
upon disputes relating to and between business entities. To this end, cases that involved
consumers, labor organizations, and residential foreclosures as well as cases in which the
government was a party were ineligible for the commercial docket. The question now becomes
whether the scope of the commercial docket should be revised.

Recommendation 12:

The Task Force recommends the scope of the commercial docket not be revised,
other than to provide further clarity as to which cases are eligible for the docket.

Discussion:

Under the pilot project, cases were eligible for assignment to the commercial docket only
if both parties were business entities or a business entity and an owner, sole proprietor,
shareholder, partner, or member of a business entity. Based upon the initial feedback from the
pilot project commercial docket judges, the Task Force considered also including trade secret,
non-disclosure, and non-compete cases between a business entity and an employee or agent of a
business entity. However, upon further consideration, the Task Force concluded the commercial
docket should continue to focus on litigation between business entities or a business entity and
an owner, sole proprietor, shareholder, partner, or member of a business entity. No major
changes should be made to the scope of the commercial docket at this time, other than additional
language further clarifying which cases are not eligible for the docket.

14
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VI. ASSIGNMENT OF CASES TO THE COMMERCIAL DOCKET
Introduction:

A key matter in the administration of a commercial docket is the manner in which
commercial docket cases are assigned to the docket. Under the commercial docket pilot project,
cases were first randomly assigned to a general division judge of the court of common pleas and
then, if eligible, transferred to the commercial docket. This approach allowed for the assignment
of cases to the commercial docket while simultaneously complying with the random case
assignment requirement of Sup. R. 36. With permanent implementation of the commercial
docket, the question becomes whether this assignment procedure should be retained or revised.

Recommendation 13:

The Task Force recommends cases eligible for the commercial docket be identified
as such by the filer and then directly assigned to a randomly selected commercial docket
judge. A commercial docket case should not be assigned to a non-commercial docket judge
unless it is determined after assignment to the commercial docket that the case is not
eligible for the docket.

Discussion:

Feedback from the pilot project commercial docket judges and attorneys involved in
commercial docket litigation strongly recommended the case assignment procedure used under
the pilot project be revised. Although randomly assigning cases to the general division followed
by transfer to the commercial docket kept within the intent of Sup. R. 36, it also created an
administrative hurdle to the quick resolution of commercial cases. Additionally, this approach
meant that unless the parties or judges were diligent in identifying commercial docket cases, a
commercial docket case would not be assigned to the docket.

As a result, the Task Force recommends an approach by which commercial docket cases
are identified as such by the filer (see Recommendation 14 on the identification method) and then
randomly assigned to one of the commercial docket judges. In the event an eligible case is not
designated as a commercial docket case or an ineligible case is incorrectly so designated, the
procedure established under the pilot project for the transfer of cases into or out of the
commercial docket has worked efficiently and, except as noted below, should generally remain
part of the assignment process under permanent implementation.

15
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Finally, based upon the feedback of the pilot project commercial docket judges, the Task
Force recommends one minor revision to the reassignment process. In the event that a
commercial docket case is mistakenly assigned to a non-commercial docket judge and was filed
120 or more days before the proposed reassignment to the commercial docket, the case should
not be assigned to the commercial docket absent the consent of the commercial docket judge. In
such instances, the case will have likely proceeded to the point that transfer to the commercial
docket would result in a significant delay in resolution.

Recommendation 14:

The Task Force recommends courts with a commercial docket use “CD” or some
other manner of identification in order to designate commercial docket cases.

Discussion:

To assist the implementation of Recommendation 13, the Task Force suggests courts with
a commercial docket use some manner of identification at the time of filing to designate cases as
commercial docket cases. This approach would benefit clerks, bailiffs, and other court personnel
by allowing them to easily identify commercial docket cases. Additionally, it would provide
some degree of uniformity among the various courts with a commercial docket as well as help
expedite case management.

Recommendation 15:

The Task Force recommends no special filing fees for commercial docket cases be
created or imposed.

Discussion:

The Task Force initially considered recommending the Supreme Court establish a
specific filing fee to be imposed by the local court on all commercial docket cases. The concept
was that the revenue from such a fee could be used for the specific benefit of the commercial
docket. For example, a court with a commercial docket could use the revenue to hire additional
law clerks for the commercial docket judges.

However, the Task Force has concluded there is no existing authority for the Supreme
Court to establish such a fee absent legislative enactment. Additionally, imposing a special filing
fee complicates the commercial docket case management process. For example, which party
would pay the fee and when would payment be required? Furthermore, the imposition of a fee
may cause the commercial dockets to be viewed as costly and not available for small businesses.
For these reasons, the Task Force specifically recommends against imposition of any special
filing fees.

16
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VII. WORKLOAD
Introduction:

As previously noted, a very significant challenge in the operation of a commercial docket
has been and will continue to be the burden it places on the commercial docket judges. Not all
commercial docket cases are complex. However, a high percentage of the cases have multiple
parties and involve significant amounts of money, resulting in far lengthier and more complex
pretrial discovery and motion practice. Commercial docket cases also frequently address novel
legal issues and more complex factual situations than other types of civil cases.

The pilot project attempted to manage workload burdens by providing that for each
commercial docket case assigned to a commercial docket judge, the judge would transfer a non-
commercial docket civil case of similar complexity back to the general division. The Task
Force’s hope was that this approach would equalize the overall workload among the judges of
the court. However, in practice, the non-commercial docket cases transferred have rarely been
equivalent relative to the time required to resolve the commercial docket cases.

Complicating this matter for some of the pilot project commercial docket judges is their
criminal caseload. With the exception of the judges in Cuyahoga County,* the pilot project
commercial docket judges continue to receive a full criminal caseload. Because criminal cases
must be given priority over the civil docket, the commercial docket judges’ focus oftentimes
must be on the criminal cases. These pilot project commercial docket judges note that a
significant portion of a common pleas judge’s court time is devoted to criminal cases; hence a
reduction in the number of criminal cases assigned would free up a substantial amount of time
that could be devoted, in large time blocks, to commercial cases.

In contrast, for some of the pilot project commercial docket judges, the primary cause of
their workload burden is not their criminal caseload, but rather their non-commercial docket civil
caseload. For these judges, a relief in their civil caseload, as opposed to their criminal caseload,
would be more helpful.

Finally, the pilot project commercial docket judges have understood that key goals of the
commercial docket are to have knowledgeable judges readily available to meet with counsel for
injunction and discovery hearings and overall case management; to produce timely decisions;
and to develop a greater body of reported case law to guide business lawyers and their clients. As
a result, the pilot project commercial docket judges have endeavored to write more-reasoned
decisions on motions as well as final opinions in non-jury cases.

3 The judges of the Cuyahoga County Court of Common Pleas agreed to an arrangement under which the

commercial docket judges received a 50% reduction in their non-capital case criminal caseload.

17
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These factors have resulted in an increased workload that has undermined, in part, the
goals of the pilot project. The higher volume of complicated cases each pilot project commercial
docket judge receives contributes to delay, fewer reported opinions, and increased fatigue and
frustration for the commercial docket judges. Ultimately, these factors threaten to overwhelm the
judges and erode many of the successes of the commercial docket.

Recommendation 16:

The Task Force recommends the Supreme Court require each court with a
commercial docket to adopt a local rule addressing the workload for each commercial
docket judge through one of the following measures:

» A commercial docket judge receiving no fourth or fifth degree felony cases;

e A 50% reduction in the number of criminal cases assigned to a commercial
docket judge;

e Some meaningful degree of relief in the non-commercial docket civil caseload for
the commercial docket judges — e.g., the commercial docket judges receiving no
administrative appeals, foreclosure cases, etc.

Discussion:

The Task Force’s discussions with the pilot project commercial docket judges indicate
that the most effective means of addressing the judges’ workload issues would be a reduction in
the judges’ non-commercial docket caseload. However, there are multiple ways of implementing
this approach.

One potential avenue would be for the commercial docket judges to receive no fifth or
fourth degree felony cases due to the increased amount of a judge’s time such cases require and
the fact that criminal cases must be given priority over civil cases. Alternatively, the judges
could receive only one-half the number of criminal cases they normally receive — the argument
being that, although eliminating fourth and fifth degree felony cases would save time, it would
only do so sporadically, given that these cases are rarely tried. A third option would be to relieve
the commercial docket judges of some meaningful degree of their non-commercial docket civil
caseload, such as administrative appeals, foreclosure cases, etc.

When discussing these options with the pilot project commercial docket judges, it
became apparent there is no single approach that would be equally effective throughout the
courts with a commercial docket. First, there was no uniformity among the pilot project
commercial docket judges as to which approach would best address their workload burdens since
the source of their workload burden varies. Additionally, none of the options would receive
uniform acceptance from the non-commercial docket judges of each court with a commercial

18



Supreme Court Task Force on Commercial Dockets

docket. As a result, it appears the manner of managing the workload burden must be court-
specific.

The Task Force takes no position on which of these three approaches should be
implemented; believing only that some manner of addressing the workload must be established.
To this end, the Task Force believes the Supreme Court should require each court with a
commercial docket to adopt a local rule implementing one of the three listed approaches. This
will require each court with a commercial docket to take action to address the workload burden
for its commercial docket judges, but also allow each court to do so in a manner that best
responds to that courts’ unigque circumstances.

Recommendation 17:

The Task Force recommends the Commission on Commercial Dockets periodically
review the topic of the commercial docket judge’s workload and make recommendations to
the Supreme Court as to additional ways to manage the workload.

Discussion:

The three approaches for addressing a commercial docket judge’s workload outlined in
Recommendation 16 are based upon the experience of the pilot project commercial docket
judges and courts. However, with permanent implementation of the commercial dockets, it is
likely other methods of workload reduction will become apparent. Thus, the Task Force believes
it would be beneficial for the Commission on Commercial Dockets to periodically review the
topic and make recommendations to the Supreme Court so that potential additional methods of
workload reduction may be implemented.

Recommendation 18:

The Task Force recommends the Commission on Commercial Dockets review the
topic of commercial docket judges utilizing commercial docket law clerks provided and
compensated by appropriate third parties.

Discussion:

Some of the pilot project commercial docket judges have noted the positive impact
additional law clerks have had on alleviating workload burdens. For example, for several months
the pilot project commercial docket judges in Franklin County worked with young lawyers
compensated through a program of the Capital University Law School. The judges reported the
law clerks helped the judges continue to meet the commercial docket’s goals and time
requirements. However, they noted the law clerks required close supervision; and their written
work — coming from brand new lawyers — required close editing in complicated cases.
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Despite these limitations, the Task Force believes commercial docket law clerks can help
alleviate the judge’s workload burden. The more seasoned the law clerks and the longer time
they can be in that role, the more help they can be to the commercial docket judges.

However, the Task Force notes that, given the current economic environment and courts’
funding constraints, the employment of additional clerks may not be a viable option for the
courts. Thus, the Task Force recommends the Commission on Commercial Dockets review the
topic of commercial docket law clerks provided and compensated by appropriate third parties
and also make recommendations regarding guidelines to comply with ethical requirements and to
avoid the appearance of impropriety with respect to any third-party payor.

Recommendation 19:

The Task Force recommends the Chief Justice establish a list of retired and sitting
former commercial docket judges eligible for temporary assignment to a commercial
docket when needed due to the temporary unavailability of a commercial docket judge or
to relieve caseloads.

Discussion:

Pursuant to 86(C) of Article IV of the Ohio Constitution, the Chief Justice may
temporarily assign a retired judge to active duty. Additionally, 85(A)(3) of Article IV allows the
Chief Justice to assign sitting judges of the courts of common pleas and courts of appeal to a
court of common pleas. Over time a pool of retired and sitting former commercial docket judges
will develop. The Task Force believes these judges present a valuable resource to the judicial
system. To this end, the Chief Justice should establish a list of retired and sitting former
commercial docket judges who are willing to be assigned to a commercial docket when no
commercial docket judge is able to hear a case due to recusal or other reason or when an
additional commercial docket judge is temporarily needed to expedite or relieve the current
caseload.

Implicit in this recommendation is the suggestion that if a commercial docket judge is
unable to hear a case, another commercial docket judge should be assigned to the case rather
than a non-commercial docket judge. As previously noted, the key to the commercial docket
concept is the commercial docket judge who has (1) more experience with the management of
commercial cases, (2) greater familiarity with business terminology, contractual conventions,
and the relevant principles of law, and (3) a better understanding of the business context for
commercial disputes, including business practices and structures in common use. The temporary
assignment of a non-commercial docket judge to handle a commercial docket case would negate
these advantages.
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Finally, the Task Force also recommends to the Chief Justice modifications to the current
system of payment of the retired commercial docket judges. The volume of motion practice and
documentary evidence may make it appropriate for an assigned retired commercial docket judge
to work on an hourly basis, and the assigned judge’s presence in the courthouse of the county
where the case is pending may not be required for some phases of the proceedings.

Recommendation 20:

The Task Force recommends commercial docket judge educational courses be open
to sitting non-commercial docket judges. Sitting non-commercial docket judges who have
attended a set number of these courses and/or possess a pre-determined degree of business-
litigation or other similar experience should be eligible for temporary assignment to a
commercial docket.

Discussion:

As previously noted, under 85(A)(3) of Article IV of the Ohio Constitution, the Chief
Justice may assign a sitting judge of a court of appeals or a court of common pleas to temporarily
sit or hold court on any other court of common pleas or division thereof. The Task Force
recommends, when possible, the commercial docket training opportunities outlined in
Recommendations 8 through 10 be open to sitting non-commercial docket judges. In turn, those
judges who complete a set number of training hours and/or possess a pre-determined degree of
business-litigation or other similar experience, as recommended by the Commission on the
Commercial Dockets, would be eligible for temporary assignment to the commercial docket in
the event the commercial docket judge is the temporary unavailable or to relieve caseloads.

Recommendation 21:

The Task Force recommends, when necessary, the appointment of three or more
commercial docket judges.

Discussion:
In the event Recommendations 16 through 20 are implemented but fail to provide
sufficient workload relief or if the circumstances of a local court with a commercial docket

otherwise warrant it, the appointment of an additional commercial docket judge pursuant to the
procedures outlined in Recommendation 6 should be considered.
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VIIl. SPECIAL MASTERS / ALTERNATIVE DISPUTE RESOLUTION
Introduction:

The commercial docket pilot project permitted the use of special masters with the consent
of all parties — a case management tool not otherwise available in Ohio’s courts. It must now be
determined whether the use of special masters should be retained as part of the permanent
implementation of commercial dockets. Furthermore, the experiences of the pilot project
commercial docket judges indicate that consideration should be given to forms of alternative
dispute resolution.

Recommendation 22:

The Task Force recommends that use of special masters should continue to be
available. However, the current requirement that the parties must consent to the use of a
special master should be eliminated.

Discussion:

According to the survey conducted by the Task Force of the commercial docket judges,
special masters do not appear to have been widely used in the pilot project. However, the Task
Force believes the availability of their use benefited the pilot project commercial docket judges
and parties by providing a process through which pretrial, evidentiary, and post-trial matters
could be addressed timely and effectively through the use of extra-judicial resources.

As a result, the Task Force has concluded the use of special masters should continue to be
available to the commercial docket in the same manner as under the pilot project, with one
revision — eliminating the requirement that the parties must consent. The pilot project
commercial docket judges noted there have been cases in which the use of a special master
would have been advantageous, but a master could not be appointed due to the objection of one
or more of the parties. The Task Force and pilot project commercial docket judges feel the
commercial docket judge is in the best position to determine whether the use of a special master
would be warranted and thus believe the decision should be left to the judge.

Recommendation 23:
The Task Force recommends a commercial docket judge be permitted to refer a

commercial case to a commercial docket judge from another county or a retired or sitting
former commercial docket judge for alternative dispute resolution.
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Discussion:

One of the useful tools for expediting resolution of commercial cases is alternative
dispute resolution. The Task Force believes a process should be established by which a
commercial docket judge can refer a commercial docket case for alternative dispute resolution to
another commercial docket judge from another county or by a retired or sitting former
commercial docket judge. Cases can then be handled by a judge with commercial docket
experience.

The Task Force believes the judge accepting the alternative dispute resolution assignment
should not be entitled to additional compensation. However, in appropriate circumstances where
out-of-county travel, overnight lodging, or other out-of-pocket expenses are reasonably incurred,
the judge should be reimbursed from the court in which the case is pending. Such expenses
would be taxed as costs.
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I1X. CASE MANAGEMENT PRETRIAL ORDER
Introduction:

Under the pilot project, the Task Force was charged with developing a model commercial
docket case management pretrial order for use by commercial docket judges and parties. The
question now is whether the model pretrial order should be retained and, if so, whether it should
be part of the rules establishing the commercial docket.

Recommendation 24:

The Task Force recommends the sample model plan not be part of the proposed
Rules of Superintendence for the Courts of Ohio establishing the commercial docket, but
rather be available on the Supreme Court’s website.

Discussion:

The Task Force notes the model commercial docket case management pretrial order
provides for a predictable and repeatable process for parties in the commercial docket. However,
the pilot project commercial docket judges generally followed their own pretrial procedures
during the pilot program. Accordingly, the Task Force recommends making a model order
available for reference, but not mandating that a particular form be used by the courts.
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X. TIMELINES FOR RULING ON MOTIONS AND SUBMITTED CASES
Introduction:

The pilot project included time limits for commercial docket judges’ rulings on motions
and on cases submitted for determination. Specifically, the commercial docket judges were
required to rule on all motions in a commercial docket case no later than 60 days from the date of
which the motion was filed. The temporary rule further provided that a commercial docket judge
must issue a decision in all commercial docket cases submitted for determination after a court
trial no later than 90 days from the date on which the case was submitted.

Recommendation 25:

The Task Force recommends dispositive motions be decided no later than 90 days
from completion of briefing or oral arguments, whichever is later, and all other motions no
later than 60 days from completion of briefing or oral arguments, whichever is later.

Discussion:

The pilot project demonstrated that there was a variation in time in the commercial
docket judges receiving complete briefing on motions. The commercial docket judges often
faced the dilemma of ruling on a motion in a timely manner without the benefit of the parties’
oral argument or hearing the argument and not timely ruling on the motion. Accordingly, the
Task Force recommends the time for deciding motions be computed from the closing of briefing
or oral argument, whichever is later. This will allow the commercial docket judge to rule on the
matter when the judge has all the briefing and argument appropriate for making a decision.
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XI. TRANSITION
Introduction:

One of the final matters to be addressed in the permanent establishment of commercial
dockets is the transition that will occur when a pilot project court permanently establishes its
commercial docket and when new courts choose to establish the docket.

Recommendation 26:

The Task Force recommends that, absent the affirmative decision of a court to
eliminate its commercial docket, each of the pilot project commercial dockets automatically
be converted to a permanent docket with each current commercial docket judge remaining
on the docket.

Discussion:

The survey results indicated each of the commercial dockets is valued in its community.
Thus, the Task Force recommends their automatic permanent establishment absent a decision of
the court to withdraw. As for the judges, the survey results indicated the current commercial
docket judges are well respected in their roles and thus should be retained.

Recommendation 27:

The Task Force recommends that after a court of common pleas approves the
creation of a commercial docket and at least two judges of that court are appointed as
commercial docket judges, the commercial docket should take effect no later than 60 days
after the judges have been appointed.

Discussion:

The Task Force considered that newly appointed commercial docket judges may seek
additional education or training and that a court’s case designation filing form may have to be
modified to reflect commercial docket cases.

To this end, the Task Force recommends the commercial docket become effective no
later than 60 days after the court’s approval of the docket and the appointment of the necessary
judges. The 60-day period assumes that newly appointed commercial docket judges have had
access to appropriate materials and resources. Also, 60 days is believed to be sufficient for
appropriate publicity and form modification.
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APPENDIX A — First Interim Report

The following is the first Interim Report prepared by the Task Force on Commercial
Dockets.
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The Supreme Court of Oio

SUPREME COURT TASK FORCE ON COMMERCIAL DOCKETS

MEMORANDUM

TO: Chief Justice Thomas J. Moyer
FROM: Members of the Task Force
DATE: March 10, 2008

RE: Interim Report and Proposed Temporary Rules of Superintendence

The Task Force on Commercial Dockets is submitting this interim report to inform you
on the Task Force’s progress in developing a pilot program to establish commercial dockets in
some of the Ohio courts of common pleas. We also request that the attached Temporary Rules of
Superintendence for Courts of Ohio be submitted to the Justices of the Supreme Court for
approval in order to move the pilot project into the implementation phase.

The Task Force has met ten times. With the assistance of the Corporate Law Center at the
University of Cincinnati College of Law, our thinking has been informed by a comprehensive
review of what other states have done to create commercial dockets and business courts. The
Task Force has also developed five Work Groups that have developed recommendations for
discussion and approval by the Task Force.

The pilot project (described in more detail below) is designed to concentrate commercial
cases in front of a limited number of judges (“commercial docket judges”). This will enable the
commercial docket judges to develop: (1) greater expertise with respect to case management of
commercial disputes, (2) greater familiarity with the relevant principles of law, and (3) a better
understanding of the business context for commercial disputes. The Task Force also supports a
consistent approach to commercial docket cases in the courts that participate in the pilot project
to promote efficiency and as an aid to the commercial docket judges and to the parties before the
court.

Based on the experience in other states, we believe the commercial docket will expedite
the resolution of commercial cases. Resolving these cases more quickly and efficiently will
require less of the court’s resources. Consequently, the commercial docket should improve the
administration of justice for all. An efficient process will also improve Ohio’s business climate
and promote economic growth.
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The Task Force also proposes that the Supreme Court post decisions and dispositive
orders of the commercial docket judges on the Supreme Court’s website. With a greater body of
case law on commercial matters, lawyers can better advise their clients in planning business
transactions and in evaluating alternate courses of conduct.

Subject to comments from and revisions by the Justices of the Supreme Court, the Task
Force proposes the following:

The Task Force will coordinate with the Administrative Judge and/or Presiding
Judge and present the pilot project to the judges in Cuyahoga, Franklin, Hamilton,
Lucas and Montgomery Counties. If the court agrees to participate in the pilot
project, the Task Force would ask for volunteers from the judges to serve as
commercial docket judges. The number of commercial docket judges in each
county needs to permit concentration of the commercial cases to allow expertise
to develop, without overburdening a single judge and creating a bottleneck. The
Chief Justice would designate the commercial docket judges based on the
recommendation of the Task Force. This is described in proposed Sup. R. Temp.
2(B).

The cases accepted into the commercial docket would be disputes relating to
business entities and disputes between businesses. This is set forth in proposed
Sup. R. Temp. 3(A). Under Sup. R. Temp. 3(B), other cases — including those
involving consumers, labor organizations, and residential foreclosures, and cases
in which the government is a party — would not be eligible for the commercial
docket.

Procedurally, the attorney filing a case that falls under the scope of the
commercial docket would include a motion for the transfer of the case to the
commercial docket when the case is filed (See Annexes B and C for sample
plaintiff and defendant motions and Annex D for a sample court order). If the
attorney does not file a motion for transfer of the case to the commercial docket,
any other party in the case would file a motion for transfer with its first responsive
pleading or upon its initial appearance, whichever occurs first. If no party files a
motion for transfer of the case to the commercial docket, the judge to whom the
case is assigned must ask the Administrative Judge to transfer the case to the
commercial docket. If a case is improperly assigned, the commercial docket judge
can remove the case from the commercial docket. An order of the Administrative
Judge as to the transfer of the case would not be subject to review or appeal. This
IS set out in proposed Sup. R. Temp. 4.
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. For each commercial docket case transferred to a commercial docket judge, that
judge would request that the Administrative Judge transfer a case from the civil
docket of the commercial docket judge. There would be no change in assignments
for criminal cases. This is set out in proposed Sup. R. Temp. 4(E).

. Opinions and dispositive orders rendered in commercial docket cases would be
published on the Supreme Court’s website. This is stated in proposed Sup. R.
Temp. 9.

. The Task Force also believes that a rule similar to the Federal rule allowing the

use of special masters would be an aid to commercial docket judges in resolving
some commercial docket cases. This is set out in proposed Sup. R. Temp. 5.

While we recognize some additional administrative burden for the recordkeeping
associated with the commercial docket in the participating counties, and some cost for
publication of decisions and orders of the commercial docket judges on the Supreme Court’s
website, we do not believe additional resources will be necessary to implement the pilot project.

The Task Force expects to stay in contact with the pilot project courts and commercial
docket judges to learn if there are aspects of the pilot project that should be revised or adjusted to
make the commercial docket better achieve its objectives, whether in the pilot project phase or as
part of a broader initiative that the Supreme Court may undertake. If the Supreme Court
identifies aspects of the pilot project that deserve particular focus in operation and evaluation, we
would appreciate those suggestions. We hope not to burden the Supreme Court with further
requests, but even in the pilot phase there may be some adjustments that may require that the
Supreme Court modify the temporary rules.

Once there is a preliminary selection of potential commercial docket judges in the
participating counties, the Task Force would present an orientation and training seminar for those
judges (See proposed Sup. R. Temp. 2(B)(2)). In addition, with the assistance of the Ohio State
Bar Association and the Supreme Court of Ohio Judicial College, the program would include
CLE presentations providing an overview of Ohio commercial and business laws.

The Task Force has developed a template for a case management order. The Task Force
will ask for suggestions from the commercial docket judges participating in the pilot project for
revisions to the template and will encourage the judges to adopt a consistent approach to case
management for commercial docket cases in all the pilot project courts (See proposed Sup. R.
Temp. 6).
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The Task Force is well aware that a report on the pilot project is due to the Court in mid-
2009, and we are working to implement the pilot project in mid-2008. Accordingly, the Task
Force respectfully requests that the Temporary Rules of Superintendence attached as Annex A be
submitted to the Justices of the Supreme Court for approval in order to initiate the pilot project.

Respectfully submitted,

Honorable John P. Bessey, Co-Chair
Patrick F. Fischer, Co-Chair
Honorable Reeve W. Kelsey
James Kennedy

Honorable William A. Klatt
Harry Mercer

Scott North

Robert G. Palmer

Jeanne M. Rickert

Jack Stith

Adrian Thompson
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APPENDIX B — Second Interim Report

The following is the second Interim Report prepared by the Task Force on Commercial
Dockets.
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SUPREME COURT TASK FORCE ON

COMMERCIAL DOCKETS

MEMORANDUM
TO: Chief Justice Maureen J. O’Connor
FROM: Members of the Task Force on Commercial Dockets
DATE: March 14, 2011
RE: Interim Report and Request

The Supreme Court of Ohio adopted Temporary Rules 1.01 through 1.11 of the Rules of
Superintendence for the Courts of Ohio on May 6, 2008. The Courts of Common Pleas in
Cuyahoga, Franklin, Hamilton, and Lucas Counties voted to participate in the pilot project. This
Task Force reviewed applications from volunteer judges in the pilot project courts who were
willing to serve, and, based upon the Task Force’s recommendations, Chief Justice Thomas
Moyer appointed two commercial docket judges for each court. The commercial docket has been
in operation in all four counties for over two years.*

The Task Force has monitored the operation of the dockets, working closely with the
Supreme Court staff. The Task Force has also surveyed the judges and the lawyers who have
been involved in commercial docket cases. And the Task Force has had several meetings with
the appointed judges, most recently in December 2010.

The pilot project was designed to concentrate commercial cases in front of a limited
number of judges (“commercial docket judges”). The goal was for the commercial docket judges
to develop: (1) greater expertise with respect to case management of commercial disputes, (2)
greater familiarity with the relevant principles of law, and (3) a better understanding of the
business context for commercial disputes. Based on the experience in other states, the Task Force
believed the commercial docket would both expedite the resolution of commercial cases and
provide more specialized results for all Ohio businesses, large and small. > As part of the pilot
project, the Supreme Court also agreed to post decisions and dispositive orders of the

4 The commercial docket was accepting cases in Hamilton County in September 2008. Franklin County and

Lucas County were up and running in January 2009. Cuyahoga County was in operation at the start of March 2009.
Since the mid-1990s a number of states have implemented commercial docket programs, business courts,
or specialized dockets for complex cases. Notably, Delaware that has long been known to business lawyers for its
Chancery Court, reacted to what other states were doing, and, in 2010, created a specialized docket for complex
commercial litigation. Based on information on the website of the University of Maryland School of Law, the
following states have such programs today: Alabama, Arizona, California, Connecticut, Delaware, Florida, Georgia,
Illinois, Maine, Maryland, Massachusetts, Nevada, North Carolina, New Hampshire, New Jersey, New York, Ohio,
Oregon, Pennsylvania, South Carolina and West Virginia
(www.law.umaryland.edu/academics/journals/jbtl/bus_tech_res.html).
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commercial docket judges on its website. This reporting system was created to enable lawyers to
better advise their Ohio business clients in planning transactions and in evaluating alternate
courses of commercial conduct.

In general, based on survey results,® vocal support from the local bar associations in the
counties where the pilot project is operating, and requests from other counties to participate in
the pilot project, the Task Force strongly believes that the pilot project has been highly
successful to date. The Task Force is reviewing the pilot project and considering
recommendations as to how the commercial docket may become a regular feature of the Ohio
court system.

Experience to date has caused the Task Force to conclude that there is one important
aspect of the pilot project that deserves attention. The Task Force submits this interim report to
request the assistance of this Court with this single element of the pilot project while the
commercial docket is still in its pilot/experimental stage. The Task Force would then have the
benefit of additional experience under the revised pilot project in order to inform its subsequent
and final report on the pilot project.

The request is that the Court seek funding or some other means for one additional staff
attorney to be assigned to each of the four pilot project courts, the services of this individual
would be shared by the two commercial docket judges in that county. There are many different
factors that underlie this request and the principal drivers are outlined below.

The Task Force is acutely aware of the budget constraints in Ohio and does not make this
request lightly. However, the Task Force thinks it prudent to make this request at the pilot project
stage in order to be able to better evaluate whether the staff attorney assistance can ameliorate
the significant burdens now felt by the commercial docket judges. That will enable the Task
Force to evaluate whether this is something to consider on a more long term basis when the Task
Force makes further recommendations.

The biggest challenge in the operation of the commercial docket in each of the pilot
project courts has been the burden the docket is placing on the judges. While not all commercial
docket cases are complex, those that are complex involve a significantly lengthier and more
numerous motion practice, and more issues (and sometimes more complex issues) than other
types of cases. While the commercial docket judges generally ‘lose’ one other case for each
commercial case assigned in an effort to equalize the number of cases among judges on each
Common Pleas court, the case “lost” is often not an equivalent case. The cases that are
reassigned generally require less judicial time and effort, and the commercial docket cases are
time consuming cases. Over time, by reassigning many “smaller” — in time needed — cases and
substituting the more time consuming cases, the commercial judges have built up a docket
heavily weighted with “bigger” — more time consuming — cases.

See Annex A.

35


taylorc
Line


Supreme Court Task Force on Commercial Dockets

The commercial docket judges also understand the pilot project’s goal of a greater body
of reported case law to guide business lawyers and their clients, and are endeavoring to write
more reasoned decisions on motions as well as the final opinions in non-jury cases. This process
also takes more of the judges’ time.

This ‘build up’ can contribute to slower resolution, delay handling cases or fewer
reported opinions. There is also much more work and fatigue for the judges than they had before
volunteering to be a commercial docket judge.

These factors have made the commercial docket a significant burden on the judges and,
absent some change, threaten to overwhelm them and the pilot project. While all of the current
commercial docket judges have been enthusiastic for the project, they and this Task Force share
a concern that commercial docket judges are at risk for a significant rate of burnout if something
is not altered to address this burden.

The Task Force is concerned further that a work burden to the point of burnout for the
pilot project commercial docket judges could mean that other judges, if given the option, would
not choose to serve as commercial docket judges. The judges now serving agreed to participate
in the pilot project, but it is not clear that if the project is continued or expanded that they or
other judges would self-select into this role. The Task Force believes one reason the pilot project
has been so successful to date was the self-selection by very interested and now experienced
commercial docket judges. To lose that quality of judicial interest and skill at this point could
doom the pilot project.

The Task Force is well aware, and believes that the legislature also recognizes, that
commercial docket is important to the business community in Ohio. If Ohio abandons the
commercial docket it will be noted that Ohio is a less friendly place for business. Given the
challenges facing Ohio, that would be highly undesirable.

In considering its final recommendations, the Task Force also will consider other avenues
to address the burdens experienced by the commercial docket judges. For example, the
Cuyahoga Court of Common Pleas has taken a different tack and lowered the burden on
commercial docket judges by lowering the number of criminal cases the two commercial judges
receive.” The Task force will continue to monitor that approach and to explore other alternative
means to lessen the high potential for the burnout the Task Force is already seeing.

At this point in time there is still an opportunity to explore how an additional staff
attorney might affect the pilot project. The Task Force respectfully asks the support of the Court
to provide some means to acquire this temporary resource for the pilot project for evaluation.

! For this reason, the Court may decide to support the request of the Task Force but to reduce its scope and

seek additional support for the judges of the commercial docket in only three counties (rather than all four).
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APPENDIX C - Commercial Docket Survey Results

The following are the results of a survey conducted by the Task Force on Commercial
Dockets of the commercial docket judges and those attorneys who had been involved with
litigation in the commercial docket
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Commercial Docket Pilot Project
Attorney Questionnaire
Responses Received as of August 16, 2010

SUMMARY OF RESPONSES TO OPINION-SEEKING QUESTIONS

% Strongly % Neither % Strongly
Question Number of  Disagree or Agree nor Agree or
Number Question Text Responses Disagree Disagree Agree

Assignment to the commercial docket made a difference in the court's case management

Ala & _ , > [N Ehe & 210 14% 23% 63%
of my case(s) because: I had earlier contact with the assigned judge

Alb Assignment to the commercial docket made a differer'1ce in the ?ourt's. case management 214 14% 31% 559
of my case(s) because: | had more frequent contact with the assigned judge

Alc Assignment to the commercial.docke't made a differte'nce i'n the couric's case management 249 6% 14% 76%
of my case(s) because: The assigned judge was familiar with the subject matter
Based i , if I had a choice of where to fil ial L | Id

A2 ased on my e.xperlence |. adac 0|c?o where to file a commercial case, | wou 248 59 10% 84%
choose to file in a court with a commercial docket program.
Th ial docket has affected th | donly if lected

B2 e commercial doc el asa ecl .e my other (-:ases (p gase respond only if you selecte 171 60% 379% 4%
a response other than 'No Cases' in the preceding question).
There is evid if simpl dotal) that th ial docket has b

B3 ere-lsj evidence (ev.en |. S|mpyane.c otal) that the commercial docket has been 186 9% 15% 279%
beneficial to the parties in commercial docket cases.
There is evid if simpl dotal) that th ial docket has had benefit

B4 ereis evi encel(evenl simply anecdotal) that the commercial docket has had benefits 186 10% 279% 12%
for non-commercial docket cases.
There is evid if simpl dotal) that th ial docket has had

BS ereis evi en.ce (eveni s.lmpyanec otal) that the commercial docket has had an 186 28% 18% 4%
adverse effect in commercial docket cases.
There is evid if simpl dotal) that th ial docket has had benefit

B6 ereis evi encel(evenl simply anecdotal) that the commercial docket has had benefits 186 49% 49% 2%
for non-commercial docket cases.
The judge should be able t ire th f ial teri ial docket

87 e judge should be able to require the use of a special master in commercial docke 186 21% 34% 45%

cases.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

Al

Assignment to the commercial docket made a difference in the court's case management of my case(s) because: (a) |
had earlier contact with the assigned judge, (b) | had more frequent contact with the assigned judge, or (c) The assigned
judge was familiar with the subject matter.

Number |Please describe any additional reasons

1 Commercial docket judge was better prepared by experience w/ the subject matter.

2 My case involved a non-compete agreement and we were also seeking a temporary restraining order. Because
Judge Frye has experience in this area as both an attorney and as a judge, the process was much smoother than
has been my experience in courts where the judges have little or no commercial litigation experience.

3 The judges actually care about their civil docket, which is unusual. They're not constantly trying to kick the case
so they can pay attention to their criminal dockets. It's wonderful.

4 Judge and staff attorney were more knowledgeable of the subject matter and could devote more time to
understanding the cases and their particular nuances.

5 Judge Myers did an excellent job staying well informed and ruling quickly and thoroughly.

6 The commercial judges actually understand commercial issues. Regrettably, the other judges in Hamilton
County do not.

7 The Judge in several cases took personal interest in the case and moved them along.

8 This program is very successful at getting commercial cases in front of judges who are engaged with the
developments in commercial law. Although such a program may not be as needed in smaller counties, all
metropolitan counties should adopt a commercial docket.

9 many, but not all, judges in Hamilton County are pretty good. But the judges selected to handle the Commercial
Docket are two of the best we have.

10 Actually, | think a lack of funds in the Hamilton County Clerk of Courts is impacting case flow far more than
creation of the commercial docket.

11 | believed that the Judge took a more interested view of the case and paid closer attention to it than the non-
commercial docket judges typically do.

12 | got an earlier trial date and expedited attention to the case.

13 The case was dismissed for jurisdiction so the interaction with the commercial docket was very limited.

14 Things seem to be moving more quickly than under the regular civil docket.

15 The Court seemed to care that special attention should be given to the case.

16 It has made no difference in the court's management of my cases.

17 The commercial docket judges seem to be overworked with the normal case load on top of the commercial
docket. The earlier contact with the judge simply set a quicker scheduling order, and then little to no contact,
absent a hearing, pre-trial or trial, as with standard docket judges.

18 | actually didn't notice much of a difference.

19 it makes no sense to have it with judges who still have heavy criminal dockets because they can still only spend
the same amount of time on it as an original judge would have. if you want to do it right create a judgeship
which is strictly civil and not combined criminal and civil because criminal still takes precedence over trials for
civil litigation.

20 It is very helpful to know how these judges like to proceed with the cases (such as motions for the appointment
of a receiver) ahead of time. It is also very helpful to know what to expect from each judge so as to structure
initial pleadings accordingly, which saves legal fees and allows these matters to proceed through the court at a
much more efficient pace.

21 At least in Franklin County, we are blessed with knowledgeable Judges in this position. Too often political
appointees from the Governor's staff or Prosecutor's office have little knowledge of civil matters involving
commercial problems. Choice of appointees is a very important part of the process.

22 | had no contact with the judge prior to settlement. | simply filed documents and the judge ruled on the motions
without conferences or oral argument. That does not mean it was a bad experience. The judges involved have
ruled on motions promptly and thoughtfully, and counsel was cooperative in settling the case.

23 It is too early to tell in my case.
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24 Although my case fit the categories and was transferred to the commercial docket, the non-commercial docket
judge contacted the commercial docket judge and wanted the case back. The commercial docket judge
indicated at the initial status conference that he was planning to send the case back to non-commercial because,
notwithstanding the gravamen of the pleadings, the case was not large enough for the commercial docket.

25 It took me 55 days to get a default judgment, and then only because | requested a status conference.

26 Terrible result; | have had little or no contact with the Judge, who is overwhelmed.

27 Attention from Judicial Staff Attorney was also critical and early.

28 The problem | had was that the original case schedule was revised by the Clerk and then by the Judge. It resulted
in @ 9 month time tract for my case, with no input from the lawyers. | filed a Motion to Dismiss based upon
Jurisdiction grounds. The Court did not decide the case until approximately 45 before trial. The Judge would not
continue the trial. 1 had no contact with the Court other than by Motions.

29 Better judges on complex cases.

30 When your case is on the commercial dockets all the attorneys know they need to get to it and move the case
along.

31 The assigned judge had more experience with business litigation generally.

32 The primary advantage of the commercial docket is having judges who have familiarity and interest in the
subject matter.

33 Although there were earlier pretrials, | do not have enought information to date.

34 | did not have early contact with the judge in the one case | am currently handling. That may be because the first
appearance was in December when the judge was on vacation. His staff handled it.

35 This process works exactly as advertised in Cuyahoga County. You get in very early with experienced judges
dedicated to one cause and the cases are "worked to resolution" or refined to the real issues

36 Because Judge McMonagle could focus on our case, we were able to resolve the matter at considerably less cost
than had we conducted typical discovery and motion practice.

37 The cases that | had were TRO situations so | don't know if the judge assignment made a difference. In the two
cases | had, the judge (same judge) didn't the case. How was this judge picked? He should be back in the
criminal area.

38 Prompt, thoughtful disposition of issues requiring immediate attention; never got pushed aside for a criminal
matter.

39 The commercial docket judges are accessabile and willing to invest the time needed to resolve issues quickly

40 The commercial docket judges are accessabile and willing to invest the time needed to resolve issues quickly

41 The commercial docket is a fantastic development.Many of us have waited their entire careers for this type of
innovation BUT the judges are overwhelmed-the cases are heavy on motions,etc.l realize we are in tough
times,but the judges need more help.

42 Our commercial docket judges in Cuyahoga County are very hands-on, and take a great interest in their
commercial docket cases. There has been a night and day difference in how our cases are being hanled with our
commercial docket juges, all good.

43 Richard McMonagle is both smart and experienced. This gave the parties more confidence that they could
negotiate a resolution that would closely match a likely adjudication.

44 The two Judges assigned to the Commercial Docket in Cuyahoga County are doing and outstanding job. | wish |
had them on all of my cases.

45 | belive the commercial docket is a great program. It gets cases moving quicker and with more knowlegdable,
hands-on jugdes.

46 This program has been excellent and should be expanded to include a wider array of cases. The clients are very
happy because there cases get immediate attention form the court.

47 Scheduling and case management was facilitated. Frequent contact among court and counsel leads to creative
ways to handle adjudication.
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48 This program simply has to continue. In fact, after 35 years of practice, we should have three dockets in the
larger counties: civil tort; civil otherwise (commercial, admin. appeals, etc.) and criminal. The commercial
docket can remain within the "civil otherwise."

49 Court was clearly better prepared to initiate as opposed to react to dicussions

50 Assigned judge actually read and understood the key issues before our first pre-trial. Actually meeting with the
judge at the pre-trial is now a rare treat.

51 Actually, the case before McMonagal had quick judge contact and he was familiar with the case. In O'Donnell's
room, his staff attorney handled everything and there was little or no contact with the judge before trial. The
trail date was later than requested and then it was postponed.

52 Personal and timely attention to each case.

53 Judge has a very bright staff attorney and that can make all the difference

54 In today's world, | suspect that commercial cases in court are rare, most of the cases | suspect are criminal cases
and also personal injury cases and collection cases in the small jurisdictional courts. Additionally, because of
economics and the ability to run a campaign without negatively affecting your livlihood, at least in our area,
most of the judges are career prosecutors who may or may not have ever had any dealing with commercial law
since law school. Commercial dockets make sense because it is extremely helpful if the Judge at least
understands the basic logic of commercial transactions.

55 My answers would depend on to which of the two judges the case had been assigned--one judge handles his

dockets with dispatch and a firm hand; the other is rather laissez faire about deadlines; he holds conferences as
required, but then does not stick to the deadlines imposed if the other side seeks delay.

A2 Based on

my experience, if | had a choice of where to file a commercial case, | would choose to file in a court with a

commercial docket program.

Number

Please explain what changes you made and why (or add additional comments)

1

familiarity with subject matter and time limitations on deciding motions

Not sure what this question asks for.

More time given to handle case

| still think the commercial judges have too many cases. You probably need another one now.

U b W~

In theory, yes, a judiciary familiar with commercial issues, familiar with the case pleadings, and ready to make
rulings would make a considerable difference in the efficiency of commercial litigation. However, | have yet to
see that occur in practice. My cases on the commercial docket have not been handled with more knowledge of
commercial issues or with anymore efficiency. It is the same old--Court of Common Pleas Judges are terrified to
make rulings of law in commercial cases.

the two judges assigned to this docket are particularly good and that is another reason to use this docket as
well....

| believe the commercial docket program is an utter failure. Great in theory -- horrible in practical application.
After having four cases on the commercial docket, | can say that the time restraints and strict calendaring
measures create more headache and hassle than they are worth. Not every commercial case can be ready for
trial in 18 months. Given the caseloads typically carried by counsel engaged in these commercial disputes, it is
almost impossible to effectively prepare and try these cases under the commercial docket parameters. Please
end this program.

If the case was filed in Hamilton County, but not so sure in Franklin County where the court appears bogged
down and unable to rule timely or afford adequate time to the litigants.

Earlier trial date and expedited discovery exchanges in the appropriate cases. Many commercial matters,
particularly collections, are routine and can be expedited.

10

The parameters of what cases qualify need refined. | have a financial services case regarding the management
of a large investment portfolio that was rejected from the commercial docket because one of the parties was an
investment trust rather than a business. While there will be gray areas, such as in this example between
commercial and professional tort, the commercial docket rules should be written to allow the judge to exercise
some discretion to accept cases that fit the spirit of a commercial case.
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11 knowing that there is a Commercial Docket is very attractive

12 | agree for now, but it seems as though the cases are more drawn out and are taking longer and longer which
doesn't give me an incentive to be in the commercial docket. For example, | can be on a 12 month case
management plan without the commercial docket - when going to the commercial docket the case gets an
automatic 18 month case management plan. It would be better to have two tracks at least because not every
commercial case needs 18 months.

13 So far, the commercial docket program has made no difference to the management of my cases, except that |
get the same two judges every time.

14 Depends on quality of the Judges assigned to the commercial docket.

15 The Commercial Docket seems to help make more predictable, however, the shorter mandate of 1 year
resolution seems to make cases more expensive as it does not give the parties time to truly get through the
thought processes of the cases and allow issues to developed. An 18 month to 2 year completion goal would be
better.

16 Having judges that are knowledgeable about commercial matters (such as foreclosures) is extremely helpful.

17 See prior response. Quality of judges is the primary reason.

18 | have not noticed a difference.

19 Again, too early to tell.

20 There is no predictability as to whether or not the case will remain on the commercial docket, and the judges
whose prior law practice consisted of primarily civil matters are envious of those chosen for the commercial
docket. Other judges indicate that the commercial docket judges have an advantage in fundraising, and such
judges have catered to the larger law firms in town, who in turn are ready to contribute to their campaigns since
they have a keen interest.

21 No improvement.

22 From 12 months it is an automatic 18 month schedule even for the simplest of cases; then when trial date
comes, it gets sua sponte bumped because the Court is too busy; motions do not get ruled on timely; even
docketing the case is a nightmare.

23 The docket was too rushed. Commercial cases can involve extensive discovery and the required scheduling
orders did not leave enough time to fully prepare the case.

24 Normally | would have removed both cases to Fed court. | didn't because of the judges who are assigned to
them. This is a great idea.

25 There is no question.

26 See above. In general, the commercial docket judges are more experienced with this 