PROPOSED AMENDMENTS TO THE

OHIO RULES OF APPELLATE PROCEDURE, OHIO RULES OF 

CIVIL PROCEDURE, OHIO RULES OF CRIMINAL PROCEDURE

AND OHIO RULES OF JUVENILE PROCEDURE

Comments requested: The Supreme Court of Ohio will accept public comments until March 3, 2009 on the following proposed amendments to the Ohio Rules of Appellate Procedure (4 and 43), Ohio Rules of Civil Procedure (4.2, 33, 36, 47 and 86) Ohio Rules of Criminal Procedure (24, 32 and 59), and Ohio Rules of Juvenile Procedure (25 and 47)

Comments on the proposed amendments must be submitted in writing to Jo Ellen Cline, Government Relations Counsel, Supreme Court of Ohio, 65 South Front Street, 7th Floor, Columbus, Ohio 43215-3431 or ClineJ@sconet.state.oh.us and received no later than March 3, 2009.  Please include your full name and regular mailing address in any comment submitted by e-mail.  Copies of all comments submitted will be provided to each member of the Commission on the Rules of Practice and Procedure and each justice of the Supreme Court.


The proposed amendments were recommended to the Supreme Court by the Supreme Court Commission on the Rules of Practice and Procedure and initially were published for comment on October 20, 2008.  After reviewing the comments received, the Commission recommended further revisions to the previously published amendments.  After considering the written comments and the recommendations of the Commission, the Supreme Court adopted the proposed amendments and directed that the amendments be filed with the General Assembly and republished for public comment.

Pursuant to Article IV, Section 5(B) of the Ohio Constitution, the proposed amendments were filed with the General Assembly on January 13, 2009.  The Commission on the Rules of Practice and Procedure and the Supreme Court will consider all comments received during this second comment period, and the Court may modify or withdraw proposed amendments prior to May 1, 2009.  The amendments filed with the General Assembly and not withdrawn prior to May 1, 2009 will take effect on July 1, 2009, unless prior to that date the General Assembly adopts a concurrent resolution of disapproval.


A Staff Note prepared by the Commission on the Rules of Practice and Procedure follows each amendment.  Although the Supreme Court uses the Staff Notes during its consideration of proposed amendments, the Staff Notes are not adopted by the Court and are not a part of the rule.  As such, the Staff Notes represent the views of the Commission on the Rules of Practice and Procedure and not necessarily those of the Supreme Court.  The Staff Notes are not filed with the General Assembly but are included when the proposed amendments are published for comment and are made available to the public and to legislative committees.


Following is a summary of the proposed amendments.  In addition to the substantive amendments, nonsubstantive grammar and gender-neutral language changes are made throughout any rule that is proposed for amendment.
Appellate Rule 4


The Commission recommends an amendment to Appellate Rule 4 to correct cross-references to both the Ohio Civil Rules of Procedure and the Ohio Juvenile Rules of Procedure. In 2006, the Court adopted amendments to Civ. R. 53 and Juv. R. 40 regarding magistrates. As a part of those amendments divisions in those rules regarding action on a magistrate’s decision by the Court were changed. The proposed amendments correct the cross-references to state the appropriate divisions. The Court made no revisions to the as published version of this proposed amendment.

Civil Rules 4 through 4.6


In September, the Commission recommended to the Court proposed amendments that would require the plaintiff to make service of process rather than the clerk. The proposed amendments received the majority of the comments and the vast majority of those comments were unfavorable. Therefore, the Court determined that the proposed amendments should not be filed with the General Assembly.


The Court, however, did file an amendment to Civ. R. 4.2(G) to add a provision for service on a limited liability company that is similar to service on corporations.

Civil Rules 33 and 36

In 2004 the Court adopted amendments to Civ. R. 33 and 36 requiring parties propounding interrogatories and requests for admissions to provide the responding party both a written and electronic copy. The amendments adopted, however, did not include a consequence for failing to provide the electronic copy.


The Commission recommended amendments to Civ. R. 33(A) and 36(A) to clarify that the period for responding to interrogatories and requests for admission, which is designated by the propounding party and cannot be less than twenty-eight days, shall run from the day of service of the printed copy of the interrogatories, and that the failure to provide an electronic copy does not alter the response period.  However, if the responding party requests that the period be enlarged pursuant to Rule 6(B) because the propounding party has not provided an electronic copy, that reason shall constitute good cause for granting the requested extension, and the court’s order may require that an electronic copy be provided.  


The amendment is intended to enforce the duty of the party propounding interrogatories and requests for admissions to provide an electronic copy while prohibiting the responding party served with a printed copy to use the failure to receive an electronic copy as reason to disregard the response time designated in the printed copy.  


The Court added language to the as published version of the rules to specify that the electronic copy must be "reasonably useable for word processing" to enable the responding party to transcribe the responses and to clarify that a party need not provide an electronic copy if relieved from that requirement by the court.
Civil Rule 47


The Commission recommended amendments to Civ. R. 47 which would clarify that alternative methods of jury selection are permissible. The Court amended Civ. R. 47 in 2006; however, language retained in the rule arguably only allows for use of the “strike and replace” method of jury selection. The proposed amendments delete the unnecessary language in Civ. R. 47(C) suggesting that the prospective jurors must be empanelled prior to questioning. The proposed amendments also remove language from Civ. R. 47(B) to make clear that both the “strike and replace method” and the “struck” method are permitted. No changes to the “as published” version were filed. 
Criminal Rule 24


Identical to the proposed amendment to Civ. R. 47, the Commission recommends amendments to Crim. R. 24 to delete language suggesting that prospective jurors must be empanelled prior to questioning. The proposed amendments also remove language to make clear that both the “strike and replace method” and the “struck” method are permitted. Again, no revisions to the proposed amendments as published were filed with the General Assembly.

Criminal Rule 32


In response to the Court’s decision in State v. Baker, 2008-Ohio-3330, the Commission recommended an amendment to Crim. R. 32(C) to clarify that a judgment of conviction must set forth the plea, verdict or findings upon which the conviction is based, and the sentence. No revisions were made to the “as published” version of the proposed amendments. 

Juvenile Rule 25


The Commission recommended amendments to Juv. R. 25 which clarify how depositions are to proceed in juvenile courts. Juvenile courts consider a wide variety of cases including those prosecuted by the State, e.g. delinquency and unruly child offenses, which are analogous to criminal cases. Juvenile courts also hear dependency, neglect and abuse actions and actions to permanently terminate parent’s rights which are civil cases. Their jurisdiction also includes private custody cases and parentage actions. 


The proposed amendments will bring some measure of uniformity to depositions. Under the current rule, depositions in custody and parentage actions may only take place upon a showing of “good cause”. Domestic relations courts also hear parentage actions and, in those cases, depositions are conducted pursuant to the Rules of Civil Procedure. 


The proposed amendments require depositions in parentage and custody proceedings be conducted pursuant to the Rules of Civil Procedure. The Rules of Civil Procedure would also control depositions taken in post-dispositional matters to which the State is no longer a party. This recognizes that dependency, neglect and abuse cases, as well as custody and parentage cases frequently involve a considerable amount of post-decree litigation when the State is no longer involved. Finally, the proposed amendments state that depositions in delinquency cases, abuse-type actions and other proceedings not covered by other provisions of the rule will be conducted only to preserve testimony in limited circumstances. No revisions to the “as published” version of the proposed amendments were made.
PROPOSED AMENDMENTS TO THE RULES OF PRACTICE AND PROCEDURE

FILED BY THE SUPREME COURT OF OHIO

PURSUANT TO ARTICLE IV, SECTION 5 OF THE OHIO CONSTITUTION

***

OHIO RULES OF APPELLATE PROCEDURE

***

RULE 4.
Appeal as of Right--When Taken

***

(B)
Exceptions

The following are exceptions to the appeal time period in division (A) of this rule:

***

(2)
Civil or juvenile post-judgment motion

In a civil case or juvenile proceeding, if a party files a timely motion for judgment under Civ. R. 50(B), a new trial under Civ. R. 59(B), vacating or modifying a judgment by an objection to a magistrate's decision under Civ. R. 53(E)(4)(c) Civ. R 53(D)(4)(e)(i) or (ii) or Rule 40(E)(4)(c) Rule 40(D)(4)(e)(i) or (ii) of the Ohio Rules of Juvenile Procedure, or findings of fact and conclusions of law under Civ. R. 52, the time for filing a notice of appeal begins to run as to all parties when the order disposing of the motion is entered.

***
RULE 43.
Effective Date
***

(V) Effective date of amendments.  The amendments to Appellate 4 filed by the Supreme Court with the General Assembly on [ENTER DATE] shall take effect on July 1, 2009. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.
***

OHIO RULES OF CIVIL PROCEDURE
***

RULE 4.2. Process: Who May be Served

Service of process, except service by publication as provided in Civ. R. 4.4(A), pursuant to Civ. R. 4 through 4.6 shall be made as follows:

* * *

(F) Upon a corporation either domestic or foreign: by serving the agent authorized by appointment or by law to receive service of process; or by serving the corporation by certified or express mail at any of its usual places of business; or by serving an officer or a managing or general agent of the corporation;

(G) Upon a limited liability company by serving the agent authorized by appointment or by law to receive service of process; or by serving the limited liability company by certified or express mail at any of its usual places of business; or by serving a manager or member;

(G) (H) Upon a partnership, a limited partnership, or a limited partnership association by serving the entity by certified or express mail at any of its usual places of business or by serving a partner, limited partner, manager, or member;
 (H) (I) Upon an unincorporated association by serving it in its entity name by certified or express mail at any of its usual places of business or by serving an officer of the unincorporated association;

(I) (J) Upon a professional association by serving the association in its corporate name by certified or express mail at the place where the corporate offices are maintained or by serving a shareholder;

(J) (K) Upon this state or any one of its departments, offices and institutions as defined in division (C) of section 121.01 of the Revised Code, by serving the officer responsible for the administration of the department, office or institution or by serving the attorney general of this state;

(K)(L) Upon a county or upon any of its offices, agencies, districts, departments, institutions or administrative units, by serving the officer responsible for the administration of the office, agency, district, department, institution or unit or by serving the prosecuting attorney of the county;

(L) (M) Upon a township by serving one or more of the township trustees or the township clerk or by serving the prosecuting attorney of the county in which the township is located, unless the township is organized under Chapter 504. of the Revised Code, in which case service may be made upon the township law director;

(N) (M) Upon a municipal corporation or upon any of its offices, departments, agencies, authorities, institutions or administrative units by serving the officer responsible for the administration of the office, department, agency, authority, institution or unit or by serving the city solicitor or comparable legal officer;


(O) (N) Upon any governmental entity not mentioned above by serving the person, officer, group or body responsible for the administration of that entity or by serving the appropriate legal officer, if any, representing the entity.  Service upon any person who is a member of the "group" or "body" responsible for the administration of the entity shall be sufficient.

***
Staff Note (July 1, 2009 Amendments)

Division (G) is inserted into Civ.R. 4.2 to provide for service on a limited liability company in a manner similar to the provisions of Civ.R. 4.2(F) for service upon a corporation, and the remaining divisions of the rule are re-lettered.

***

Rule 33. Interrogatories to Parties.

(A) Availability; procedures for use

Any party, without leave of court, may serve upon any other party up to forty written interrogatories to be answered by the party served.  A party serving interrogatories shall provide the party served with both a printed and an electronic copy of the interrogatories.  The electronic copy shall be reasonably useable for word processing and provided on computer disk, by electronic mail, or by other means agreed to by the parties.  A party who is unable to provide an electronic copy of the interrogatories may seek leave of court to be relieved of this requirement.  A party shall not propound more than forty interrogatories to any other party without leave of court.  Upon motion, and for good cause shown, the court may extend the number of interrogatories that a party may serve upon another party.  For purposes of this rule, any subpart propounded under an interrogatory shall be considered a separate interrogatory. 


(1) If the party served is a public or private corporation or a partnership or association, the organization shall choose one or more of its proper employees, officers, or agents to answer the interrogatories, and the employee, officer, or agent shall furnish information as is known or available to the organization. 


(2) Interrogatories, without leave of court, may be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons and complaint upon the party. 


(3) Each interrogatory shall be answered separately and fully in writing under oath, unless it is objected to, in which event the reasons for objection shall be stated in lieu of an answer.  The party upon whom the interrogatories have been served shall quote each interrogatory immediately preceding the corresponding answer or objection.  When the number of interrogatories exceeds forty without leave of court, the party upon whom the interrogatories have been served need only answer or object to the first forty interrogatories.  The answers are to be signed by the person making them, and the objections signed by the attorney making them. The party upon whom the interrogatories have been served shall serve a copy of the answers and objections within a period designated by the party submitting the interrogatories, not less than twenty-eight days after the service of a printed copy of the interrogatories or within such shorter or longer time as the court may allow.  Failure to provide an electronic copy does not alter the designated period for response, but shall constitute good cause for the court to order the period enlarged if request therefore is made pursuant to Rule 6(B) before the expiration of the designated period.  If so ordered, the court may require that the party submitting the interrogatories provide an electronic copy as required by this rule unless relieved from this obligation.  
***
Staff Note (July 1, 2009 Amendments)

Recognizing that computer word processors have replaced the typewriter, Rule 33 was amended in 2004 to delete the former "minimum one-inch space" requirement in favor of a requirement that the party propounding interrogatories provide the responding party with an electronic copy of the interrogatories for use in preparing a new computer-generated document containing both the questions and the answers. The 2004 amendment continued to require that the printed copy be served, and only required that the electronic copy be "provided" to the party served. The amendment further permitted the electronic copy to be provided by means other than those described in Civ. R. 5(B) for service, specifically including "by electronic mail." Finally, the amendment permitted the court to relieve a party "who is unable to provide an electronic copy" of the duty to do so.

The 2004 amendment did not specify a consequence for the failure to provide an electronic copy. Because the time designated in the interrogatories for responding runs from service, and only the printed copy is served, the amendment left uncertain the obligations and appropriate remedy for a party served with a printed copy of interrogatories, but not provided with an electronic copy. The 2009 amendment specifies the consequence and appropriate remedy for this situation.

First, the amendment specifies that the electronic copy must be "reasonably useable for word processing" to enable the responding party to transcribe the responses. Next, the amendment confirms that the period for responding, which is designated by the propounding party and cannot be less than twenty-eight days, shall run from the day of service of the printed copy, and that the failure to provide an electronic copy does not alter the response period.  However, if before the designated period has expired, the responding party requests that the period be enlarged pursuant to Rule 6(B) because the propounding party has not provided an electronic copy, that reason shall constitute good cause for granting the requested extension, and the court’s order may require that an electronic copy be provided.  

The amendment strikes a balance between the respective duties of the parties when a provision which merely makes it easier to transcribe interrogatory answers is not followed. It enforces the duty of the party propounding interrogatories to provide an electronic copy unless otherwise relieved of that obligation by the court. At the same it time makes it clear that a responding party served with a printed copy of interrogatories cannot rely on the failure to receive an electronic copy as reason to do nothing and simply disregard the response time.  A Civ. R. 6(B) request for enlargement of the period is an appropriate remedy for a responding party in this situation, and the amendment merely provides guidance in that regard.  The rule states that the failure to receive an electronic copy constitutes good cause under Civ. R. 6(B). The amendment also confirms the court's discretion to relieve a party of the duty to provide an electronic copy when unable to do so, for example, when compliance would be difficult for a pro se party.

Similar amendments were made to Civ. R. 36, addressing the failure to provide an electronic copy of requests for admission.

***
Rule 36. Requests for Admission.
(A) Availability; procedures for use

A party may serve upon any other party a written request for the admission, for purposes of the pending action only, of the truth of any matters within the scope of Civ. R. 26(B) set forth in the request, that relate to statements or opinions of fact or of the application of law to fact, including the genuineness of any documents described in the request. Copies of documents shall be served with the request unless they have been or are otherwise furnished or made available for inspection and copying. The request may, without leave of court, be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons and complaint upon that party. A party serving a request for admission shall provide the party served with both a printed and an electronic copy of the request for admission. The electronic copy shall be shall be reasonably useable for word processing and provided on computer disk, by electronic mail, or by other means agreed to by the parties. A party who is unable to provide an electronic copy of a request for admission may seek leave of court to be relieved of this requirement. 

(1) Each matter of which an admission is requested shall be separately set forth. The party to whom the requests for admissions have been directed shall quote each request for admission immediately preceding the corresponding answer or objection. The matter is admitted unless, within a period designated in the request, not less than twenty-eight days after service of a printed copy of the request or within such shorter or longer time as the court may allow, the party to whom the request is directed serves upon the party requesting the admission a written answer or objection addressed to the matter, signed by the party or by the party’s attorney.  Failure to provide an electronic copy does not alter the designated period for response, but shall constitute good cause for the court to order the period enlarged if request therefore is made pursuant to Rule 6(B) before the expiration of the designated period.  If so ordered, the court may require that the party requesting the admission provide an electronic copy as required by this rule unless relieved from this obligation.  
* * *
 Staff Note (July 1, 2009 Amendments)

Recognizing that computer word processors have replaced the typewriter, Rule 36 was amended in 2004 to delete the former "minimum one-inch space" requirement in favor of a requirement that the party requesting admissions provide the responding party with an electronic copy of the request for use in preparing a new computer-generated document containing both the requests and the responses. The 2004 amendment continued to require that the printed copy be served, and only required that the electronic copy be "provided" to the party served. The amendment further permitted the electronic copy to be provided by means other than those described in Civ. R. 5(B) for service, specifically including "by electronic mail." Finally, the amendment permitted the court to relieve a party "who is unable to provide an electronic copy" of the duty to do so.

The 2004 amendment did not specify a consequence for the failure to provide an electronic copy. Because the time designated in the request for responding runs from service, and only the printed copy is served, the amendment left uncertain the obligations and appropriate remedy for a party served with a printed copy of requests for admission, but not provided with an electronic copy. The 2009 amendment specifies the consequence and appropriate remedy for this situation.

The amendment confirms that the period for responding, which is designated by the requesting party and cannot be less than twenty-eight days, shall run from the day of service of the printed copy, and that the failure to provide an electronic copy does not alter the response period. However, if before the designated period has expired, the responding party requests that the period be enlarged pursuant to Rule 6(B) because the requesting party has not provided an electronic copy, that reason shall constitute good cause for granting the requested extension, and the court’s order may require that an electronic copy be provided.  

The amendment strikes a balance between the respective duties of the parties when a provision which merely makes it easier to transcribe the responses to a request for admission is not followed.  It enforces the duty of the party requesting admissions to provide an electronic copy unless otherwise relieved of that obligation by the court. At the same it time makes it clear that a responding party served with a printed copy of a request for admissions cannot rely on the failure to receive an electronic copy as reason to do nothing and simply disregard the response time. A Civ. R. 6(B) request for enlargement of the period is an appropriate remedy for a responding party in this situation, and the amendment merely provides guidance in that regard. The rule states that the failure to receive an electronic copy constitutes good cause under Civ. R. 6(B).  The amendment also confirms the court's discretion to relieve a party of the duty to provide an electronic copy when unable to do so, for example, when compliance would be difficult for a pro se party.

Similar amendments were made to Civ. R. 33, addressing the failure to provide an electronic copy of interrogatories.

***

RULE 47.
Jurors

***


(B)
Examination of prospective jurors.  Any person called as a prospective juror for the trial of any cause shall be examined under oath or upon affirmation as to the prospective juror’s qualifications.  The court may permit the parties or their attorneys to conduct the examination of the prospective jurors or may itself conduct the examination.  In the latter event, the court shall permit the parties or their attorneys to supplement the examination by further inquiry.  Nothing in this rule shall limit the court’s discretion to allow the examination of all prospective jurors in the array or, in the alternative, to permit individual examination of each prospective juror seated on a panel, prior to any challenges for cause or peremptory challenges.

(C)
Challenges to prospective jurors.  In addition to challenges for cause provided by law, each party peremptorily may challenge three prospective jurors.  If the interests of multiple litigants are essentially the same, “each party” shall mean “each side.”

Peremptory challenges may be exercised after the minimum number of jurors allowed by the rules has been passed for cause and seated on the panel.  Peremptory challenges shall be exercised alternately, with the first challenge exercised by the plaintiff.  The failure of a party to exercise a peremptory challenge constitutes a waiver of that challenge, but does not constitute a waiver of any subsequent challenge.  However, if all parties or sides, alternately and in sequence, fail to exercise a peremptory challenge, the joint failure constitutes a waiver of all peremptory challenges.


A prospective juror peremptorily challenged by either party shall be excused and another prospective juror shall be called who shall take the place of the prospective juror excused and be sworn and examined as other prospective jurors.  The other party, if the party has peremptory challenges remaining, shall be entitled to challenge any prospective juror then seated on the panel.


Nothing in this rule shall limit the court’s discretion to allow challenges to be made outside the hearing of prospective jurors.

***
Staff Note (July 1, 2009 Amendments)


Prior to 2006, Civ. R. 47 appeared to require judges to empanel a prospective jury and examine each one individually, a process referred to as the “strike and replace” method.  In 2006, Civ. R. 47(B) was amended with the intent to clarify that examination of prospective jurors in an array (sometimes referred to as the “struck” method of juror examination) was also permitted.   Civ. R. 47(C), however, which was not changed in 2006, retained language that arguably applied apply only to examination of jurors seated on a panel.  The 2009 amendments add language to Civ. R. 47(B) and delete language from Civ. R. 47(C) to further clarify that prospective jurors may be examined either in the array or after being seated on a panel.

***
RULE 86.
Effective Date

***

(FF)  Effective date of amendments.  The amendments to Civil Rules 4.2, 33, 36 and 47 filed by the Supreme Court with the General Assembly on [ENTER DATE] shall take effect on July 1, 2009. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.

***

Ohio Rules of Criminal Procedure

***
Rule 24.
Trial Jurors
***
(B) Examination of prospective jurors.  Any person called as a prospective juror for the trial of any cause shall be examined under oath or upon affirmation as to the prospective juror’s qualifications.  The court may permit the attorney for the defendant, or the defendant if appearing pro se, and the attorney for the state to conduct the examination of the prospective jurors or may itself conduct the examination.  In the latter event, the court shall permit the state and defense to supplement the examination by further inquiry.  Nothing in this rule shall limit the court’s discretion, with timely notice to the parties at anytime prior to trial, to allow the examination of all prospective jurors in the array or, in the alternative, to permit individual examination or each prospective juror seated on a panel,  prior to any challenges for cause or peremptory challenges.

***
(E) Manner of exercising peremptory challenges.  Peremptory challenges may be exercised after the minimum number of jurors allowed by the Rules of Criminal Procedure has been passed for cause and seated on the panel.  Peremptory challenges shall be exercised alternately, with the first challenge exercised by the state.  The failure of a party to exercise a peremptory challenge constitutes a waiver of that challenge, but does not constitute a waiver of any subsequent challenge.  However, if all parties, alternately and in sequence, fail to exercise a peremptory challenge, the joint failure constitutes a waiver of all peremptory challenges.


A prospective juror peremptorily challenged by either party shall be excused and another prospective juror shall be called who shall take the place of the prospective juror excused and be sworn and examined as other prospective jurors.  The other party, if that party has peremptory challenges remaining, shall be entitled to challenge any prospective juror then seated on the panel.


Nothing in this rule shall limit the court’s discretion to allow challenges under this division or division (D) of this rule to be made outside the hearing of prospective jurors.

***

Staff Note (July 1, 2009 Amendments)


Prior to 2006, Crim. R. 24 appeared to require judges to empanel a prospective jury and examine each one individually, a process referred to as the “strike and replace” method.  In 2006, Crim. R. 24 was amended with the intent to clarify that examination of prospective jurors in an array (sometimes referred to as the “struck” method of juror examination) was also permitted.  Crim. R. 24(E) however, which was not changed in 2006, retained language that arguably applied only to examination of jurors seated on a panel.  The 2009 amendments add language to Crim. R. 24(E) and delete language from Crim. R. 24(E) to further clarify that prospective jurors may be examined either in the array or after being seated on a panel.
***
RULE 32.
Sentence
***

(C)
Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which the convictions were based, and the sentence.  If the defendant is found not guilty or for any other reason is entitled to be discharged, the court shall render judgment accordingly.  The judge shall sign the judgment and the clerk shall enter it on the journal.  A judgment is effective only when entered on the journal by the clerk.
***

RULE 59.
Effective Date
***

(X) Effective date of amendments. The amendments to Criminal Rules 24and 32 filed by the Supreme Court with the General Assembly on [ENTER DATE] shall take effect on July 1, 2009. They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.

***
Ohio Rules of Juvenile Procedure
***

Rule 25.
Depositions
The court upon good cause shown may grant authority to take the deposition of a party or other person upon such terms and conditions and in such manner as the court may fix. 

(A) Depositions in the following matters shall be governed by the Rules of Civil Procedure:


 (1) Those taken in parentage actions and original actions to determine custody or the allocation of parental rights and responsibilities to which the State of Ohio is not a party;

(2) Those taken in any post-dispositional matters to which the State of Ohio is no longer a party.
(B) Depositions shall only be taken with leave of court in delinquency, unruly, juvenile traffic offender, abuse, neglect, and dependency actions and all other juvenile court proceedings not specified in division (A). Except as provided in division (A)(2), depositions taken under this division shall only be taken to preserve testimony when it appears probable that a prospective witness will be unable to attend or will be prevented from attending a hearing, and if it further appears that the testimony is material and that it is necessary to take the deposition in order to prevent a miscarriage of justice. Depositions taken under this division shall be taken upon such terms and conditions and in such manner as the court may fix.

***

Staff Notes (July 1, 2009 Amendments)


Juvenile Rule 25 governs depositions taken in juvenile court actions. The amendments clarify that depositions in delinquency, unruly, traffic offender, abuse, neglect and dependency actions may be taken only to preserve the testimony of unavailable witnesses. The decision to allow depositions to preserve testimony is left to the discretion of the court. 


In paternity actions and privately-filed actions for custody or the allocation of parental rights and responsibilities, depositions are governed by the Civil Rules. This will ensure uniformity with the manner by which depositions in these actions that are filed in domestic relations courts are governed. 

If the State of Ohio is no longer a party in post-dispositional litigation that is filed in a delinquency, unruly, traffic offender, abuse, neglect or dependency action, depositions in such litigation are governed by the Civil Rules. For purposes of this rule, the State of Ohio shall not be deemed to be a party to a post-dispositional action simply because a child support enforcement agency participates in such action.   
***

RULE 47.
Effective Date.

                                                         ***

 (S)
Effective date of amendments.  The amendments to Juvenile Rule 25 filed by the Supreme Court with the General Assembly on [ENTER DATE] shall take effect on July 1, 2009.  They govern all proceedings in actions brought after they take effect and also all further proceedings in actions then pending, except to the extent that their application in a particular action pending when the amendments take effect would not be feasible or would work injustice, in which event the former procedure applies.

***
