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- MEMORANDUM IN SUPPORT

The State has filed the instént motion to stay court of appeals judgment in an
attempt to protect the citizens of Cuyahoga County from defendan{ Timothy Evans while
this appeal is pending. As a result of the Eighth Distfict Court of Appeéls’ judgment in
this case, Mr. Evans stands to be imminently released from his felony sentence __without
any post-release c_ontrol.- Mr. Evans, whose robbery cohviction the Eigflth District Court
* of Appeals has reversed, is a distinguished career felon who has concentrated in theft
offenses over the past two-and-half decades.! In his most recent conviction—this case~
Mr. Evans violently roebbed a woman of her purse. When the victim fought back, he told
her he had a gun and made a movement for his belt.

The Cuyahoga Coimty Grand Jury charged Mr, Evans with aggravated robbery for
having committed a theft offense due to having a deadly weapon durihg a theft offense
and indicating he possessed it. The trial court acquitted Evans of aggravated robbery,
ostensibly because the victim testified she never actually saw the weapon. The trial
court did, however, convict Evans of fnbbery {as a lesser included offense) on the theory

that defendant threatened to harm another during a theft offense.

' Defendant also has a lengthy criminal history involving serious theft and violence
convictions in Cuyahoga County. In 1988, defendant pled guilty to Breaking and
Entering and received a six-month sentence. (CR 22¢9872). In 1991, defendant pled
. guilty to Attempted Breaking and Entering and two counts of Petty Theft and received a
60 day jail sentence. (CR 260358). In 1995, defendant pled gullty to Assault on a Peace
Officer and received a suspended one and one-half year prison term thdt went into
execution after defendant later violated the terms of his probation. . (CR 321526). In
1999, defendant pled.guilty to Possession of Drugs and received a 1-year probation term,
but later violated his probation and was imprisoned for 11 months. (CR 383811). Given
defendant’s recidivist criminal record and past failures to abide by his probation terms,
there is little hope that the amount of prison he has already served in this case will have
accomplished the necessary reform—particularly when there is no longer any post-
release control following the Eighth District’s reversal.



‘_The Eighth District Court of Appeals reversed defendant’s conviction because
techﬁically, the lesser offense of robbery includes an edditional glement not present in
the greater offense of aggravated robbery: a threat. See generally State v. Evans
Cuyahoga App. No. 89057, 2008-Ohio-139. The State has accordmgly appealed Eighth
District’s judgment, seeking review of the legal grounds for that conclusion.

. Mr. Evans, whose factual guilt and recidivist tendencies are not in dispute, should
remain subject to his oﬁginal senteece (including the very necessary term of post-
release {:ontrel) while this meritorious appeal is pending. Should Mr. E.vans be tempted
to rob another Cuyahoga County resident with a gun (or woree), there will at least be
some means of accountability through the current term of post-release control.

The State therefore respectfully moves this Honorable Court for a stay of the
Court of Appeals judgment in this case pursuant to S.Ct; R. P. § 4(A). In accordance
with the rule, the State notes that Mr. Evans is not currentljf subject to any bond

conditions.

Respectfully submitted,
WILLIAM D. MASON -
Cuyahoga County Prosecuting Attorney

The Justice Center, Courts Tower
1200 Ontario St.

Cleveland, Ohio 44113

(216) 443-7821

{216) 608-2270 fax
pamm4@cuyahogacounty.us email
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A copy of the foregomg Motion to Stay Court of Appeals Judgment Pendmg

Appeal was sent by regular U.S. Mail this ﬁ day of February, 2008 to Dav1d M.

King, Esq., The Cuyahoga County Public Defender s Office 310 Lakeade Avenue, Suite

400, Cleveland OH 44113-1021
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'N.B. ThlB entry is an, announcement of the court’s decigion. See App.R. 22(B), 22(D)
and 26(A); Loc.App.R. 22.. This decision will be journalized and will become -the
judgment and order of the court pursuant to App.R. 22(E) unless = motion for

reconsideration with supporting brief, per App.R. 26(A), is filed within ten (10).days of -

the announcement of the court’s decision. The time period for review by the Supreme
Conirt of Ohio shall begin to run upen the Joumahzat:ton of this court’s announcement
+ of decieion by the cla:rk per App.R. 22015, See, ‘also, 8.0t Prac. R I, Secﬁmn 2(A)(1)



CHRiSTI_NE T McMONAGLE, J.:

Il)efendant-aia.p.ellant, 'I;inﬁothy Evans, appe.ﬂs from hisconviction after'a
bench-%:ri-al for -fobbery Evans preseﬁts one assignﬁent of error, asserting that
the trial court molated his constitutional rights by improperly convicting him of
an offense that was not a Iesser included offense uf the mdwted charge. Thls.
court is constramed to agree.

The mmdent that led to Evans conviction ocecurred on the evening of
November 18, 2005, According to her testimony, the vietim had parked her

vehmle and was preparing to enter a food store when she fslt something pull on

her purse. The purse strap was looped over her shoulder, go ghe reacted by

holding tightly to the purse itself, and moving with the for;ce of the pull, which

spun her around _ : - .
o 4

The victin found berself facing a man, whom, she later 1dent1ﬁed as Evans,
Evans demanded that ghe give liim her purse. When she resisted, he stated,

“Tve gotagun.” The vmtlm indicated that she saw no Weapon, but Evans moved

. his-free hand toward hig belt area. Rather than frightening the mctlm the.

ges’mre served to embolden her. She told hlm “Well, you know what‘? You'xe

' going to have to use 1t » and began to kmk and fight.

I—Ier gfforts to free her purse soon attracted the attention of .another driver

in the parking lot. The driver began to sound her vehicle’s horn. The noise, )
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' cﬁuplét-i'with tile vic;tiﬁ’s‘résistance, apparently caused the assailant to abéndc;xi
" the struggle md he ran away. |
| Although pohce officers responded to the scene, the man ‘could not be ‘
lpca.ted. Approximate_ljr two months later, the vietim spotted app‘ellgnt walking
on. the street .and identified him as the man w}_m had atteiﬁpted to tai;é hex
_ purse,

Evans was subsequently indicted ﬁri one count of aggravated robbery in
violaiéion of R.C. 2911.01(4)(1), i.e., that “in attempting o;‘ committing a theft
offense,” he had “a dea;ily weapon to wit: gun, on or about hig person or ur:tder
| ~his control and .either digplayed the weapon, brandished it, indilcat.ed he
possessed it, or r uged 11: d (Emphasis added.)

Evang case proceeded o & trial before the beﬁch At the conclusmn of the
evidencs, the court granted Evans' motion for acquittal with respect to the
fzhax_'ge as indictéd, "but found him guilty of robbery, in violation of R.C,
2911.02(A)(2), i.e., that in attempting or committing a theft offenge, he “did
threaten to inflict physical harm” on the victim, The trial court held that this -
wﬁs a “lesser included offense” of the indicted offense.

Evans wag sentenced to a prison term (;f t'c;s.ro yearé for his conﬁéﬁoﬁ. He

now challenges that convietion with the following 'é.ssignment of errox;
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“By finding Mr, Evans guilty ofa c‘gime for which he had 1-101.; beep indicted
| v‘ and which was not a _iesser iﬁcluded oﬁépse of thé | crime charged in the
ind.:isctmeﬁt, the trial court denied i’vfr. Evansl of his right to be indicted b;v a
grand Jury.”

Evans arguss _that Es -ccnviction for ro’bbery pursua_n{: to R.C,
2911.02(;%)(2)- is improper, hecause it is not a lesser inc_luded offense.of R.C.
2011.01(AXL), tile aggravated iobbéry cixarge et fprth in the hdictmant. '

Evans failed to raise this.ai-gmneﬁt in the trial court aﬁd tims has waived
all but plain-error. Stores Eealt:;f Co. v, Cleveland (1975), 41 Ohi;) ét.Ei:l 41, 43. .
Plain eﬁor is an obvious error or defect in the trial court proceeding that affects
a subgtantial right. Sse, generally, State v. Long {1978), 53 Ohio St.2d 91, 94;
see, also, Crim.R. 52(B). An alleged error is plain error if the exror is “cbvious”
and “but for the error, tht;; ouf;come of the trial clearly ﬁould have been
ﬁther\lzvisé.” State v, Barnes, 94 Qhio St.Sd 21, 28, 2002-Ohio-68; ang, supra.
Considering Evans’ argument in light of this stan&ard, this court is.constrained

. I;(j'agree.

_In, State v. Deem (1988), 40 Ohig St.3d 205, the Ohi§ Supreme Court set o
forth the tesi; for detex_-m:@ning whether an cffense is & “lesser included” offer;se
| of al_zlgother. ““An offense %nay be a lesser included offense of anofh,er if: 1) the

‘offense carries a lesser penalty than the other; 2) the groater offense cannot, as
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‘sﬁafutorﬂy_ defined, ever be committed without the lesser offense, as statutorily

‘defined, algo being commitied; and 3) gome element of the greater offense is not

required t_c_z pfox;e the bomfniséioﬁ of the legser uffense}:”' State v. Af:cord, Fayette
App. No. CA200_5-05-01§, 20068-Ohio-2250, st {5, c’iting' Deem, éupré, paragraph
three of the syllabus. |
Clearly, the verdict reéched by the trial court in this case meets the first
requirement of the beeﬁ test, s;incé R.C. 2911.01{AX(1) (aggravated robbery) is
& first-degree felony, and R.C. 2911.02(A)(2) (robbery) is & felonj; of t];ie third
" degree. The second requirement is not met, howevez, -
The offense of aggravated robbery, as defined iﬁ R.C.' 2911.01A)(1),
.contains the eleméﬁt that the offender have a deadly weapon and display if,
brandish it, indicate that he possesées it, or use it; The offense isphrased in .the
copjunctive: the offender must both possess the gun and act in one of the
aforementioned Weays.
Robbery, on the other hand, as defined in R.C. 2911.09(A)(2), is committed

- by an offender who either inflicts, attempts to inflict, or threatens to inflict

physiéal hexm. The reality or threat of phﬁrsicgﬂ harm is an element of robbery

.whichishotcontained in aggravated robbery. Robbery under R.C, 2911, OZ{A) (2)

is therefore not a leéser included. offense of aggravated r‘q_bberz} under R.C.

-----
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2911.01(AX1). State v Smith, 11* Dist. No. 2005-T-0080, 2006~th0~4669, st

Here, ailthough the tr.ial court concluded that Evans could not be guﬂty of
aggravated robbery in \rlolatmn of R.C. 2911.01(A)(1) because it fmm&

insufficient ewdence thathe actua]ly hadsa deadly weapon, the trral court found

him guilty of robbery in Wolat:on of R. C 2011.02(A)(2), an uncharged offense

As this court observed when presented m_th a similay situation:

- “Section 10, Article I, of the Ohio Constitution Vprovides that ‘no person
shall be held to answer fo_r a capital, or otherwise infamous crime, uriless on
presentment or indictmen-t of a -grand jury **’-‘.’ ek [']_Zflhis provides an
inalienable protection to the defendant that he will be tried on the same
esgsential facts on which fhe érand jury found probgble_ cause,” State v
Robertson, Cuyahoga App. No. 80910, 2002-Ohio-6814, at § 1:3, citing State v.
Vitale (1994), 96 OEO App.3d 695, 645 N.E.2d 1277,

~ Because the facts supporting an'indictment on robbery in violﬁtion of R.C,
2911, UZ(A)(Z) were not pregented to the grand jury, the trial court improperly -

conwoted Evans of a charge for whlch he had not been indicted. Robertson, T

supra.,

"There are several cases that hold that R.C. 2911.@)264)(1) (emphasis added) is a lesser -
included offense of R,C. 2011.01{A)(1). See, e.g., State v. Nelvon, 2007-Ohio-22004; State v

' Taylor, 2006-Chio-2655; State v Schoonover (Sept. 21, 1998), 4% Dist. No, 97 CA 647,
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Accordingly, the assignment of érror ig sus@éd. We reverse the trial
court’s judgment and remand‘ with instructions to vacate Evans' conviction.
]é{evgréed'am_l remanded.
LA A

1t iz ordered that appellant recover from appellee coste herein taxed.
The court finds there v&ere reasonable grounds for this appeal.
It is ordered that a special mandate issue out of this court directing the

common pleas court to cairy this judgmént into execution. -

. A certified copy of this entry shall constitute the mandate pursuant to

MARY J. BOYLE, J., CONCURS
"KENNETH A. ROCCO P.J., CONCURS WITH SEPARATE

' CONCURRING OFINION

KENNETH A. ROCCO, J., CONCURRING:
AlthoughI am constrained to agree with the majority opinion’s dispoeition

, ofthis appeal, [ write separately to express my unhappiness with thestate of the

law, since, as it stands, it prohibits what the trial judge sought to do in this case,

| viz,, hold the defendant accountable for committing a criminal act by fin’di.ng him

guilty of the crime of robbery, an oﬁfense that shou]d inall Ioglc, be consldared

a Iesser—mcluded one of the mdlcted offense of aggravated robbe:ry



T

Thie cage presents another situation like the one I pieﬁously addressed
in State v. Kt;asne, lﬁg‘Ohio App.3d 167, 20[)_6-0hi0-5235. Thérein, Irnot-ed t]:iaig ._
the -tesf set fOI‘til in State v Rance, 85 Ohi-o St.3d 632.:.'1{399-0}3-1'0-29,' which
addressed RC 2941.25, became conﬁated w1th thetestsetforthin Siaté ﬁ. Deem
(1988), 40 Ohio S't..Bd 2‘05, which addressed R.C. 204574, The former is
concerned with “'allied offenges.” I't-s intent is to pmgm; multiple punishments |
for the game offense, whereas R.C. 2945.74 is intendeé'l' t‘p hold & defendant
accountable for his criminal acts. |

With this iﬁ mind, I ndw quote extensively from Kvas_ne in order to
reitatate whatl bélieve ig the distinctibn to be made in cages that raiss the issue
of lesser included offenses.

“In Deem, the supreme court set forth the definitive test for defermining
whether, in the context of Crim.R. 31(C) and R.C. 2;945.74, an offense was a
Tesser included’ offense of another. As set forth in Deem, an offense ‘may be a
lesser included offense of another’ if the following requirements are met: 1) the
pffensé earries ;1 lesser penalty than the indicted offense; 2) the ‘greater’ offensze .
cannot, a8 gtatutorily defined, ever be committed without the ‘leéser offense, as
statutorily . d@ﬁned, also being_ conﬁfniﬁted; é;nd, 3) some element of the greater
offense is not required to iaruve:the comimission of the lssser c;ffgﬁse. Id.,

_ paragraph three of the syllabus. (Emphasis added.)
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“Despl‘r.e the Wordmg emphasized abéve, 1t must; be noted that Deem

. specﬁca]ly adopted the test set forth earlwr in State v. Wmlkens (1 98{}), 64 Ohlo

St.2.d 382. The hnguage of Wilkens indicates that, mth respect to a Tesser

included offense’ determination, stahltory definitions aside, the a'nalysis; gl_us;t

mc:luﬂe a cunsztderatlon of the facts of the cage,
“Indeed, the supreme eourt indicated in both Deem and Wilkens that in’ '
making a decision as to whether an offense constitutes & lesser included ﬂffense_

- of the offense forrwhich the defendant was indi(;ted, g consideraﬁon of the
evidelncb presented in the cﬁse is erucial.  I1d. at 388. Thé aim, according to
Deem, was stz;lted as‘fqllovs‘rs: ‘Our adoption of a test which looks to both the
statutory elements of the offepses in'vulved MMM _
lesser offenses as presented af trial is grouncied primarily in the need for clqﬁty
Vin meeting the constitutionsl requirement tﬁat an acgused have notice of the h

- offonsos charged against him.’ 1d. at 210. (Bmphasis added,)

“The fo'reg?ing quoteis significant. Although the tests i:rreser.lted in Rance
and Déem soemn alike, the aims of the two état;ites the opinions considered are

_ Idiffarent. Préveﬁtiné multiple punishments for thé same offense clearly is a

separate statutory issue than the isgue of whether the offe;lse gives notice tothe -

accused and is counted a-lesser included offense’ of the indicted offense.

'
+
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“This coirt is cognizant that the Ohio Supreme Court has expressed a .
contrary viewpoint in State v. Barnes, 94 Ohio Sth 21, 2002-Ohio-68. In .

Barnes, at 28, the méjuﬁty opinion adhered to the ﬁosition that the evidence

- presented in a particular case is ‘irrelevant’ to the determination of whether an

. offense, as fstatutoxiiy define‘d," ig ‘necessarily’ included in a greater offense.

However, in her concurring opinion in Barnes, Justice Lundberg-Stratton

recognized the problems inherent in the majority opinjon’s analysis of lesser

included offenées, le., when the analysis focuses strictly on the gtatutory

definitions involved, ‘confusion and inconsisten_cjr result[J**’ Id, at 29. A
“Furthermore, a method of analysis which_ divorces ‘the underlying faqts
of the crimes’in ‘completing’ the analysis ‘beget[g] illogical results***, Decision |
meking in the sbstract leaves trial courts to struggle with a test that g,llu_v;rg
criminal defégd\ggm to walk away fror their crimes, despite thg fact that i;hey
fit all the elex’nentg of the leager inclﬁdeér offense, unless the state indicts them
separately on each ﬁotent:ial offensel.’ Id., at 30-3_1. (En;phas_i_s add_e;d.) In other

words, it negates any accountability; the result is gpposite to the aim of R.C.

2945.74.-

“Justice Lundb erg-Stratton provided a logical solution to the dilemma
caused by too strict an app]icatioﬁ of the second step of the Deem test: return to

the basic premise. Rathex than ‘continue on the path of examining cages ina




-10-

“yacuum,’ an qffense should be considered a lesger included offense, 'fd'epending
on the factg and circumstances of each ;:ase.’ Id. Thus, in defermining whetherl
ohe.o‘ﬂ-‘enge is a lesser included offense of the charges offense, the potential
:'rlelatiunsh:ip of the two offenses must be considered n;)’c' only in the abstract -

" terms of the deﬁning statutes, but must also be considered in Iigh;c of the |

particular facts of each casef’ Ici. (Ttalics in original).” 1d., 1[46-55‘3. |

As I previously stated in Kvasne at 155,"tn solve the problem created by
the conflation of Rance aﬁd Deem, justice might bettex be served by a return to
tI;e beginning; to the “New Ohio Criminal code,” as it was called when enacted
byAm. Sub. House Bill 511. With respect to the iﬁstant case, it -is clear from the
legislative cumrfxission’s cmmmentéry published in 1974 that * [s]lince robbery
s];xai‘es é. number of commmon elements with aggravated rob’béry, it is a'.less:er

inclu“dé&' offe]:_tsé to aggra?ated robbery,” The crimes thus are diétinguished

méhﬂy by ,thé lesser degree of potential harm to the victim, rather than by a

literal application of the elements of the respective subsécti;cxna.

It is worth noting that, since Bames.w.as decided, it has been cited by the
supreme court as authority almost exclusively with referencg to Gim'.R. b2, viz.,
|  “plain e'rrc'nr;” th; Bc;mes majority was reluctant to permit the defendant to
escape c;t'i'minal accountability. Inthls case, neiﬂ'ner appellant nor his attc.»m_ey

rajsed any objection to the trial court’s decision to acquit the defendant of the
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more séﬁous offense, but find him guilty of atten:{pting to éo_mmit g theft offense

by threatemng the use of phymcal bharm, i.e., robbery.

Thus, although I agree that the elements of R:C. 2011, Ol(A)(l) and R.C.

2911.02(A)2), as statutorﬂy deﬁnqd,” do not strictly meet the conflated

. interpretation of the Deem test, nevertheless, I am uncom‘.imed plain error

oocrred. in this case. Moreover, I am uncomfortable with the fact that the

present state of the law prevents appellant from being held accountable for his
criminal act, and, therefore, I concur with the majority opinion only with great

reluctance.
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